Obtaining a signature o promissory note
by false pretenses.

August 9, 1634,

Hon, F. K. Erady
Prosecuting Attorney
Benton County
Warsaw, Missouri

Dear ir. Brady!

This is to acknowledge your letter as
follows:

*I have a complaint against a person for
obtaining a promissory note from a men
here by some trick or to state it in
plain words without the man kn wing that
ne signed the note at sll, The man was
an oll saleswan and he talked the man heve
into signing a contract to buy some oil
and while there were misrepresentations as
to the contract and the man here did not
know that he was to make any down payment
on the contract at all, yet, after two or
three months his note {urne& up at a2 loeal
bank where it had been discountied by the
salesman,

"However, when it is boiled down the man
here tells me that he knew he was slgning

a contract and the man told him he would
have to sign in three or four places on the
gontract and copies, bui nothing was saild
avout 2 note and that he did not see any
note and that the note must have been folded
in and covered by the other papers or he
would have seen it, and that nothing was said
sbout any note at any time during their con-
versation, and that if anything was to have
been naid he had the money in his house at
the time to pay,

I would 1ike to know what this party should
be charged with, I had thought it might be
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forgery, but do not find aaything directly
in point, or he might be charged with ob-
taining the note by trick, but don't know
Just how to charge it.

"I would like to know what you think of
this and what this man should be charged
with,"

From the facts as stated in your letter, we are
of the opinion that the man whom you seek to eﬁtrgt is
not guilty of any erinme,

Bestion 4035, 7. 8. Mo, 1929;

gtatgé. Zingher, 259 9. W.
1-

3tn§osg.{§g;;135, 337 8. W,
3.

3tate v. Qlige, 352 8. W.
485,

In the second paragraph of your letter you state
that nothing was sald about a note, that is, if a note
was signed it was pars of the contract or was concealed
in such a mesmer $herein so that the party who signed it
d41d not read it. Newhere do you state that there was
any representation made coacern the ncte or any trick
or device used to keep the pariy from seeing same, Ve
gather that this was Just a transaction in which a sales-
man induced a pariy o €284 4into a 2ontraot and same v-s8
signed in three or four places by the party who now says
he was defrauded.

In 2 case such as this, ss stated in State v.
Zingher, supra, page 453,

"By the very terms of the statute
the intent to cheat or defraud is

an essential element and the very
essence of the offense., Absent

this element, there is no crime, ****

And, in State v. dullins, su.ra, page 504,
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“80 the only evidence offered which
proved any of the alleged misrepre-
gentations was the promissory state-
ment of the defendant that his check
would be pald. As seen above, that
is not a false pretense within the
mesning of the statute,®***+"

e And in State v. Qlice, suura, page 466, the Court
B H

#ssss The eriminal act of obtaining

t?a dra;t was complete by seans
gl% g% *;ﬁgg repre-
;Eﬁf:iigg!_ he e nduced tae

nsurance company to issue the draft
and indcorsed it to the mortgagee, ***"

D.oidigg the question before us, solely wpon the
faets presented, it is our opinion as stated above that

the person sought to be charged has not committed any
offense or orime. However, you might not have stated the
facts fully; end after reading the above authorities, if
you have left out any material faet or fsets in your let-
ter, you may readily ascertain whether or not such fact or
facts not stated, if any, is enocugh to change our conclus-
ion herein. If you find that there are facis not stated

in your letter that make out a case of obtaini a note by
false pretenses then, of course, prosecution follows. How-
ever, we are leaving that up to your judgment as we may only
pass upon the matter as submitted in your ietter.

Yours very truly,

APPROVED: JIRET L. HORNBUSTEL
Assistant Attorney-General,

ROY MeKITTRICK
Attorney-General,

JLH/afj




