OPTONKETRY BOARD: OFFICERS: GONPENSATION: FEES: Members of
State Board of Optometry are entitled to per
diem for days necessarily used in travel to
and from mecessary meetings of the board,when
travel is made by the usual and most direct route.
Fraction of day spent in service at meeting taken
as a whole day.
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Dre de Ve Wlﬂley \i /"'{ I\
fecretary State coard of Uptometry
Jefferson Clty, sissourl

Dear Doctor trawleys

This Department acknowledgoa reeeipt of
your letter dated Pecember 30, 1933, as follows:

"I would like an opinion from you,
1f the members of the Stabe board
of Optomstry have a right to charge
seven dollars per day while going
to a soard meeting and returning
from seme,.

It has been the custom in the past
where the board met for one dey
for the members of the State Loard
of Optometry to charge for three
dﬁya.

#111 you please glve me your opinion,
if 1t is right for them to char%a
this amount, or, are they entitled
to seven dollars par dey only when
the Uoeard ie in session,.

feetion 13498 provides thet the members of
the comrd of Optometry shall within thirty days after appolinte
ment, snd annually thereafter in the month of July, organize
by the elsction of & president and secretary ol the boerd,

Section 13499 provides it shall be the duty
of the board to examine applications for reglstration and to
grent certificates of reglstration to such persone as the
saro are entitled to be 1ssued, and to cause the prosecution
of all peresons violating the provisions of the law, to report
annually to the Governor and furnish a record of the proceed=
ings of the loard for the year and an itenized statement of all
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moneys recelved and dlsbursed by the board. Under the latter
gection the president of the board may call a special meeting
at any time.

Sectlion 13505 requires the board of Optometry
to hold sxaminations of applicents for certificates of regise-
tration at such times and places as the board may determine.

Seection 13509 states the grounds upon which the
State Board of Optometry may elither refuse to issue or renew or
may suspend or revoke any certificate of reglistration, Thie
section also provides for & hearing by the toard on such matters,

Seetlon 13500 requires the board to hold meet-
ings for the examinatlion of epplicants for reglstration and the
transaction of such other business as shall pertaln to its duties,
at lcast once 1n three -onthe, one of whlch meetincs in every
year shall Ue held 1n the Clty of St, Louls and one in Kensas
City.

The foregoing epitomlzes the ceneral dutles of
the State Soard of Uptometry and indicates ¢ rather wide scope
of activities.

Seetlon 13500 further provides:

"# # % cach member of the Loard
shall receive as compensation for
his service the sum of seven dollars
for Sach day e in this service,
and all legitimate and necessary
expenses Incurred in atitending the
meeting of the board # « w @ # & %"

‘ection 13498 empowering the Governor to appoint
the State Doard of Optometry reguires that the members thereof be
golected from among the practicing optometrlsts of the state, and
such members shall have had not less than five years' practical
experience in optometry. As stated above, the board is ree
quired to hold meetings for the purpose of eaxmination of applie
cants for registration and the transaction of such other business
as shall pertain to the duties of ths board. These mestincs
shall te held at least once cach three =onths and speclal meetings
may be called by the president of the board at any time, e
take notlice of the fact that it is the custom to appoint members
of state boerds, such as the Soard of Optometry, from different
localitles over the state,lembers: of the Optometry Board may be
selected from among optometrists not living In elther Kensas City
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or °t, Louls or any other place where a meeting of the board
might be held. In view of the powers of the board with
reference to hearings, it 1s apparent that it might be neces~
sary to hold meetinpgs at many different pointe in the state,
other then Kanses City and St, Louls,.

de are not unawsere of the settled law of thils
state that before certain offlicers are entitled to fees such
officers must Le able to peint to some provision of the constie
tution or statute law entitlin: them to recelive such compensation.
However, the case of bBoard of Commlissioners v, Blakely 123 ‘ac,
72,77, distingulshes between the fees of officers and the com=
pensation of members of Lloards. @ do not find an{ decisions
in thls state dealing direetly with the gquestion of law your
letter presents, but there are decislions by foreign courts, which
if followed, control our conclusion thereon.

The case of State ex rel Van Horm v, Briggs,
State Auditor, 63 N, W, 206, was declded by the Supreme Court of
North Dakota in 1895, Van Horn was a member of the Board of
Trustees of the penitentiary of North Dakota. The capital of
North Dakota was Uismark where the penitentiary was located.
Van Horn lived at illlsboro some distance from Gismerk. Van lorn
consumed a day or part of a day in travelin: from Hillsboro te
Bismark, attended a session of the trustees one day and traveled
a day or part of a day in returning to lilllsboro. He traveled
in the most usual and direet route from idillsboro to Bismark,
The Auditor contended the trustee was not entitled to compensation
for the days spent in going to and returning from Bismerk.,. The
statute controlling the compensation of such trustees, as quoted
in the opinion, recadss

"The sald trustees shall be entitled
to reeceive the sum of three dollere
per day for each day employed in
attendance upon sald sessions, and
all traveling sxpenses necessarily
incurred there'n,"

Our soetion 13500 allows compensation for service
"# « % for each day eng:god in
.

this service # # « # @

It would seem that the North Dakota s:atute allowe
ing compensation only for 'attendance' would be stronger aga'nest the
allocance of compensation for time spent In golng to end from the
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meeting than 1e our statute which ailows compensation for
tservice'. Disposing of the case the court at page 207
of the opinion held:

"The legislative purpose 1s clearly
manifested that tie office of a

trustee =hall not e & purely honore
ary office., 'he intention to compen-
sate for thelr services by a per diem
is clearly exprossed in the statutej
and we are unable -0 sec,either in the
language employed by the legislature

or in resson,why members should not be
compensated for all the time necessarily
and actuvally employed I!n the service of
the state as members of suech voard,

Our viewe ar: strentghened by the con=
sideration that no mileage 1s given to
membors of the lLoard, wi.lch is often
done a# a componsation for time spent
In traveling in the publle service,

as well es for dlsbursements therein,”

Later the I‘upreme Court of Horth Dakota ruled
in the ease of State v, Hichardson, et al, 109 N, ¥, 1026 that
certaln officers were -ot entitled to thelr per diem for time
spent in oing to and from meetings of the board, tut in that
cass tho statute provided mileage for the distance traveled in
aettending such meetin- s, which was held to exelude the right
to per diem on account of such travel, The court at pege 1029
of the opinion raeid:s

"Provision 1is only made for
mileage for travel, The per
dlem ls for 'time they are
necessarily employed in the
duties of tieir office', and
five eents por =ile 1s allowed
for the 'distance actually
traveled in .ttonding the meete
ings of ths board,'

The case of State v, Howard 74 Atl, 382, dee
cided by the Supreme Court of Vernont, involved the ssne question
of lew presented here, The court at page 398 of the opinion
sald:
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"The atetute allowed the defendant a

fixed sum per day for his services,and

hle necessary oxpenses whon away {rom

home. No question regarding time spent

in the actual performance of offlciel

duties is involved. The time necessarily
spent by 2 com lssioner in traveling

to and from the place of his appointment

is time spent In the service of the state,

so no distinetion is to be mede between

the two classes of 1tems under consideratiom.
ihe law allows for this service and these
expensges if they are necessary,:nd the quese
tion of necessity depends upon the facts,and
the suditor 1s empowered to determine the
facts, Whether the running time of availe
able treins is such that the officlal 18 jus-
tifled in traveling to or towards his destina-
tion the dey before his services are to be ren-
dered,or in deferring his return until the
morning after they are concluded; and
whether the public conveyance in some sta

of his jourmey 1s of such a character tha

the paerticular official 1s justified in poling
by private conveyancejand whether In a case
of thls kind the circumstances were such as
required that the conveyance be summoned

by telephonic message - are all matters to

be determined by the audlitor in the proper
exerclse of his discretion,and his determina=
tion tgoreor so made will be binding on the
state,

Boapd of Comulssioners v, Blakely 123 rac. 72,
decided by the Supreme Court of Wyoming, presented the same ques=
tion, on principle, as we have before us, The controlling statute
of Wyoming provided that county commissioners should receive

"% « % a per dlem and compensation

of five dollars for each day actually
employed in the discharge of the

dutles of hls offlece, and his traveling
expenses, no' exceeding ten cents per

mile for each mile actually and necessarily
traveled In zolng to and returning from
the meetings of the board, and no other
compensation whatever,"
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Determining the case, the court at page 77 of
the opinion helds

“"Coming to & consideration of our own
statute, we are to determine whether 1t
covers time that 1s actually taken and
necessarily required to ro to the county
seat to attend a board meeting, end there~
after to return home.,Durinz that time

ie the commissioner employed in the dis~
charge of the duties of his ofrice? The
answer to the gquestion does not depend,

we think, upon whether he may individually
bind the county, or whether county huel-
ness can be transacted only by the board
when assenibled as such, #hen a publie
officer 1s required by law to travel away
from his home or the place of hls offlcial
residence to perform an offielal act, such
business,though more time may be necessarily
occupied in such travel than in the actual
transaction of the business which has re-
quired it, 4nd we do not regard it as a
misuse of language to say that all the
time so occupied is employed in performing
the duty imposed, It 12 only upon that
principle that mileage or actual traveling
expenses are allowed by law to a publie

of ilcer."

On the same page and dlstingulshing between fees
for offlicial acts and the statute then under review the court
further saids

"It 1s, of course, essential that
authority for the payment of com=
pensation Ly the day or otherwise for
time employed Iin travelling upon publie
business or for any service by a pub=
lic officer be found in the etatute,
The statute in question is not like

one preseribing fees for particular
official acts, It prescribes a dally
compensation for time employed, and

it was ungquestionably intended that,in
addition to the annuasl salary allowed
to each comnulssloner, he should receive
a compensation for the dlscharge of the
dutles of hils offlce measured by the time

actually and necessarily employed therein."
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And on the general issue, further on page 77,

" The time employed by « commiss loner

in discharging his duty to attend a
meeting of the board necessar!ly ine
cludes, not only the days upon which

he attends tho meeting, .ut as well

those occupled in zoing to and return=-
ing from the place of the meeting.

‘he necessity of returning is caused by
the duty to attend, Thils is recognized

by the statute, for it provides for the
payment of the com:isslioner's actual
traveling expenses incurred in goings to
and returning from the meetings of the
board, It 1s not to be supposed that sueh
expenses would have been declared a charge
upon the county treasury, execept upon the
theory that thoy are incurred in the
performance of a duty of the of fice. "

#e believe 1t to be & rule of the federal
government that,unless the statute or terms
of employment expressly or by clear implica-
tion provide otherwise as to compem=ation,

an officer or employe who 12 pald by the day
12 during his term of office,or the perlod of
his employment,entitled to the dally pay
while traveling In the performance of his
duty.See fertz v.U.S5,,40 Ct.C1.397."

The Kensas City Court of Appeals in Holman v. City
of Macon 155 Uo. Appe 308, in passing on the right of the police
judge of the City of dacon to certaln claimed compemsation, saldj

"4 recognized rule of statutory construction 1s
that a puille officer can not demand any
compensation for his services fot specifically
allowed by statute, and that statutes fix

such compensation rmst be strictly construed.,"”

If the above declsred prineiple of statutory cone
struction applies to compensation of boerds as well as to fees of
offlicers, using the word fees in 1te strict sense, then comstruing
fgservice'! as used in Section 13500 and as rendered by the State
Board of Optometry it seems to us, in view of the above quoted
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declaration oi the courts, that for all practicael purposes the
time necessarily spent by a member of the board in going to and
returning from a meeting of the board is as much a part of the
service of the member of the board as 1s the time actually spent
in and at a meeting of such board.

CONCLUSION.

The foregoln; seem to be the controlling authe-
orities on the matter at issue here, and, from wilch, and a
construction of Chapter 101, we are of the opinion that the mem=
bers of the State board of Optometry are entitled to their per
diem for the days necessarily spent in traveling to and from
necessary meetings of the board, when such travel 1s made by the
usual and most direet route,

According to the case of State ex rel.Greb v.iurn
1l A. Lo Re 274, where a statute fixes a per diem compensation,the
official entitled thereto 1s entitled to such compensation named
for every day on which he performs substantial service,although
the time actually consumed was merely a fraction of a day.

Very truly yours,

GILBERT LAMB
Assistant Attorney General

APPROVEDS:
ROY WeKITTRICK

Attorney General.
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