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Denr J octor Brawloys 

·rh!a Dapnrtmont acknowledges receipt of 
y our lett er dated December 30 , 1933 , as follows: 

" I would l ike an opinion from you. 
if t be members of tho St abe Board 
of Optometry have a right to charge 
seven dollars por day whilo going 
to a .ooard meo t 1ng a nd returning 
from some . 

It has beon tho custom i n the post 
where the board "'tOt for one day 
for tho members of t he State ~ard 
of Optometry to Char ge for tl~ee 
days . 

ill you pl ease gi ve mo your opinion, 
if 1t 1s right f or them to enargo 
this oun t , or , are t hey entitled 
to s even doll ars p~r doy only when 
the voard is 1n session. 

~ .>etlan 13498 provJ.doa t hat the mo.mbers of 
t.i:J.O ..:;oe.rd of Optometry shall wi t hin thirty days after appoi nt• 
ment , end annuall y thereafter 1n t e &lonth of Jul y , organize 
by the elect ion of a president und secretary of the board . 

5ect1on 13499 provides it shall be the duty 
of the bonrd to examine ap?l1cat1ona f or registrnt1on and t o 
grant cert1t'1eatos of ret~&tratlon to nuch person8 as t he 
an ,.o a r o entitled to Le issued, ond to cause tho prosecution 
or all per sons violating the prov1e1ona or the law, to r eport 
anPually t o t ho Governor and fu rnish a r ecord of th e proceed• 
ings of tho l oard for tho year and an tte~lzod statemen t ot all 
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moneys received a nd disbursed by tho board . Under the l at ter 
sec tion the president o! tho Loard may call a special meeting 
a t any t ime . 

Section 13505 requires the board of Optometry 
to hol d exam1nat 1one of applicants tor cert1f icatoa ot regia• 
trat1on at such t imes a nd pl aces as tho board may determine . 

~ eetion 13509 s t a tos t he grounds upon wh!ch the 
State bOard of Optometry may e ither refuse to issue or renew or 
may suapo~d or rev~ any eort1f 1cate of registrat ion. This 
sec tion also provi des for a hear ing by the t oard on such T~tters . 

Sec t ion 13500 r equi r es tho board t o hol d meet­
ings for t he exami na tion of a pplicants t or registration and the 
transaction of such other business as shall pertain to its dut ies , 
at l east once 1n t hree ~ ont~ , one of which meetin s in every 
year shall t.e bsl d ln the City o£ St . Louis and one in Kansas 
City . 

The foregoing epitomizes t be ~ enero.l duti es o£ 
the State uoard of Optometry and indicates a rather wide eeope 
of activit e s . 

Section 13500 furthe r provides: 

tt * '"'. a. •. ach momber of t he board 
s hall recei ve as compensation f or 
h i s ser vice the sum of sevon dollars 
for each day engaged 1n t h is servi ce, 
and al l l egi timate and necoseapy 
exponses incurred 1n at t ending tho 
meetlng of the toard * • .., .. ;~ .. - ~ . " 

~ action 13498 empowering the ~overnor t o appoint 
the !>tate Board of Optometry requi res tha t the members the reof be 
sel ected from among tho practicing optometrists of t ho state, and 
such members shal l have had not loss t han five years' practical 
expe rience in optometry . As stated a bove , the board i s re-
quired t o hol d mee tings for the purpose of oaxm1not1on of appl l ­
cants for r egi s t ration and t he transaction of such other bus1nesa 
as ehnll pertain t o t he duties of the board. These m.oet1n~a 
shall re hel d at l east once each three · onths aD:l special meetings 
may be call ed by the presidont of the board at any tlme . •e 
take r.ot1ce of the fact that 1t 1s the custom t o appoint members 
of state boards , such as the t.oard o!' Optometry , f rom d1£fer ent 
locali t i e s over t he state~Members of the Optometry Boar d may be 
selected from a mong optometrists not l1Ying i n e i ther Kan~as City 
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s 
or ~t . Lou1a or a~ ot her place where a meeting o£ the board 
mlgbt be held. In v1ow of t he powers of the board with 
reference to bearings, it is apparent that it might be neces­
sary to hold meetin~s at many different pointe in the state , 
other than ltansas City and St . Louie. 

e are not unawaro or the • et tled 1 aw of th1a 
state that before certain off icers aro entitled t o fees aueh 
officers must be ·able to point to some provision of t he eonst1• 
t ut lon or statute law ent1tlin them to receive such compensation. 
However , the ease ot doard of Commissioners v. Blakely 123 )ae . 
72,77, distinguishoa between the tees ot ottieera and the eo~ 
pensation of members of l~arde . . e do no t find any decisions 
in this state deal lng directly with t he queat1on of law your 
letter presents, t ut there are decisions by foreign courts, .1h1ch 
it followed, control our conclusion thereon. 

The case of State ox rel Van Horn v . Briggs , 
State Auditor, 63 R. ~ . 20G , was decided by t he Supreme Court of 
Borth Duota 1n 1895. Van Horn was a member of t ho aoard ot 
Trusteea of ~be penitentiary ot Borth Dakota . TbD capital ot 
North Dakota was Uismark where the penitentiary waa located. 
Van Horn lived at dillsboro some distance trom bismark. Van uorn 
consumDd a day or part of a day 1n travelin r from Hillsboro to 
bismark, attended a session of the trustees ono day and traveled 
a day or part of a day 1n returning to ll1llaboro. Be traveled 
in the most usual and direct route from Hlllaboro to Bismark, 
The Auditor contended the trustee was not entitled to compensation 
for t he days spent 1.n going to and returning from 8ismark. The 
statute controlling the compensation of such trustees- as quoted 
ln +be opinion, ro~ds a . 

"The said trustees shall be entitled 
to receive the sum or three dollars 
por day t or each day e~loyed in 
attendance upon aaid sessions, and 
all traveling expenses necessarily 
incurred thero!n . " 

Our s ection 13500 allows compensation f or service 

"~ u ~ tor each day engaged 1n 
t his service * ~to n t~ ~ " . 

It would seem that tho forth Dakota s ~atute allow• 
1ng compensation only for 'attendance' woul d be stronger agatnat the 
allooance or compon at1on f or time spont 1n going to nnd f rom t he 
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meeting than is our statute which a l l owe compensation for 
'r,e rv iee' . D1apoeine, of tho case tl~e court at p ge 207 
of t he opinion holds 

'''fho logislat1 ve purposo 1a clearly 
- nni f·eat ed t ua t t _e ot£1ce or a 
tn..stee "'tall not 10 a ;>urely ' onor-
ary off i eo . 'he lntent ! on to c ompon­
nate f or t-!1o1r s ~rvieea by a pe r diem 
is el larly ex;:>raased ' ·n the statuto J 
O.!ld "o nre Ulable •,o aeo , e lthor 1n the 
lono~a~e o~ployed by the logislat~re 
or 1r. roaeon ~ llY me robors s hould ,., ot be 
compensated for al l the time noceseo.rily 
anu actually empl oy d 1n the tP r v1ee or 
the state o.o m3mbers of o.tch \ oo.rd. 
Ou r vi e s are otrentghened by t ho con­
sideration t hat no :t1leago i s tr1von to 
"'nemtors ot: tho l oar<1 1 w. lch l s often 
dono a e e com~Jnoation f or tim~ onent 
1n travol1nf! in t :1e oublic s erv · ce , 
as well aD tor d sbursemonts therein . " 

La tor the : upr e ~e Court of llorth Dakota r led 
1n tho cace ot Stato v . Michardson , et al , 109 N. h . 1026 that 
certain officers wore not entitled to tholr per diem for ttme 
spont 1n ~lng ~ o and f r om moot1nt·s o the . board , L'Ut 1n t hat 
case tlo s t atute provided ml l e age f or the 41atance traveled in 
atten.in~ ~uch meetin s , which wno h~ld to exclude t he rt ~ht 
to por d let:t on account of such trnvel . 'i'be court at pago 1029 
0 1 +he opinion l"ald& 

"Prov1ston 1 onl.r made f or 
mileage for t ravol . Tho per 
diem 1 r or ' t1ma thoy are 
necessari ly employed in the 
dutioa of t heir of f1 oo' , and 
tlve c ents pqr 1le 1o a l lowed 
for the ' d i stance actually 
travol od 1n nttondin t he meot -
1ngs 0 1 tha board. • 

·rho case of ~tate v . Howard 74 Atl . 392, do• 
c1ded b~ the ~prome Court of Vor •Ont , invol ved the ~ ~e question 
of law ·,r et'entod bore . Tho c ourt at pa("e 398 of the opinion 
oa1d : 
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nThe atatut o al lowed the defendant a 
f1xed sum per day tor his servicea, and 
his necessary oxpensos when away f rom 
home . o question regarding t ime spent 
in tho actual pertor,mance of off icial 
duties is involved. Tho time necesaarily 
apent by a eo i as l oner in traveling 
to a nd from t he pl ace of nis appo1ntmont 
is time spent in t he aor viee of the s tat e , 
so no distinction l s to bo made botweor. 
tho two cl aaaoa of items under consideration . 
lbe law al lows f or this service and those 
oxp nsea i f they are necGasary , cnd t he quea• 
tion of neeoaaity depends upon t ne facta , and 
t ho auditor is empowered t o det ermine the 
f acta . 'hethor t he runninr; t tme o f avail' 
a ble t r ains is such t hat t he o fficial 1a jus­
tif ied in travel ing to or towards hia destina­
t ion t!..e day hetoro h1a services are to be ren­
dered , or in deferring his roturn until the 
morning aftor t hoy are concluded; and 
whether the public c onveyance 1n some s t age 
of his journey ia of such a character that 
the particular official 18 justified in cotng 
by private conve7ance ;and whether in a case 
of t l 1a kind the circumstances wero such as 
req~ired that the conveyance be ~oned 
by tel e phonic meaaage - are all ~attera t o 
be determlnod by the auditor in the proper 
exer cise of his discrotlon,and h1a determtna• 
t 1on thereos ao made will be binding on t he 
atato . " 

BoaD! of Co iaaionera v . Blakely 123 Pac . 72, 
decided by the Suprome Court ot yo~ng, presented the a e que•­
t t on, on principle , aa we bave befor e u a . The controlli ng fttatute 
of wyoming orovided that county c r 1ns1onera abot l d reeoive 

" * * a per diem and compensation 
or f ive dollars for eaeh day actual l y 
o~ployed i n t he discharge o1 the 
duties of h is office , and his traveling 
oxpensea , no exceeding ten conta per 
mt le for oach mi l o actually and noeeaaarily 
t rave l 3d in ,:olng t o and returning from 
the meot~ngs o~ ~ho board, and no othe r 
c ompensation whatever. " 
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Deter~ln1ng the case . tho court at page 77 or 
tho opinion hal d a 

"Coming to a consideration ot our own 
~ tatute. we are to dote~lne whether i t 
covers time that ts actually t oken and 
neceeeart l y requlr~ to ~o to tho count,r 
seat to at tend n board mooting , and there­
aftor to roturn homa . Durtnz that t ime 
ie the c~iss1oner e ployed 1n tho dis• 
charge o the duties of ~is of . ice? The 
answer to tho quostion do es not depend, 
we t h ink, ~pon hether he may indivi dually 
bind the county, or whether county busi­
ness can be transacted only Uy the board 
when asse llJled as such . 1hon a public 
officer is required by law to t ravel away 
from his homo or the place of his official 
residence to per form an official act. such 
busineas,though core time may be neceeeartly 
occupied in such travel than in the actual 
transaction of the business wnich has re­
quired 1 t . J.nd wo do not regard it as a 
miauao of language to say that all tbe 
time eo occupied 1e employed in performdng 
the duty 1m~osed. I t is only upon that 
principle that Ddleage or actual traveling 
expenses are allowed by law to a public 
of f leer. " 

On tho same Page and dtst ingu11Sh1ng l.etween fees 
for otftclal act s and tho statute then under r evi ew tbe court 
.further eaidt 

"It is , o£ course , esaontlul that 
authority for the pa~nt of com­
pensation by th9 day or otherwise £or 
time employed in travel ing upon public 
'business or .for ony ser vice by a pub­
lic officer bo found i n the statute. 
'l'he statute 1n question ia no t like 
one prescribing fees for par ticular 
officia l acts . It prescribes a daily 
compensation f or t tme employed , and 
it was unquestionably intended Lhat,1n 
add1t1on t o the annual aal ar 1 allowed 
to each cox~ss1onor , ho should receive 
a compensation for the d1schargo of tho 
duties of his office measured by tho time 
actually and necessarily empl oyod therein . " 
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And on the general issue_ fur ther on page 77 , 

" Tho timD o~ployod by u co~1ss1onor 
in d1aeharg1ng his d~ty to att end a 
meeting of ~e board noceaaarl ly in-
cludes, not only the days upon which 
he at t ends tho meet1n~, u t aa well 
those occupied 1n go1n~ to and return-
ing from the place of tho meet1nc . 
he necessit7 ot returning is caused by 

tho duty to atterd . This is recognized 
by t ho statuto, for it .rovldea for the 
payment of t he co~ isstonor •a actual 
traYeling expenses incurred in goin~ to 
and returnin t rom the meetings or the 
board. It ie 1 o to be supposed that such 
expenses would nave been declared a charge 
upon the county t reasur y , except upon the 
theo~ that thoy are incurred in the 
performance of a dut7 of the of f ice. " 

r o bel1ove it to be a rule of the federal 
government that,unlo ea the statute or terms 
of employment expressly or bJ clear 1mol1ea­
tlon provide otherwise oa to cam~onsatton, 
an officer or employe wr..o is oaJd by the day 
1::: during h1a term of office,or the period ~ 
h is omployment,cntitlod to the da ly pay 
while traveling ln the performance ot hia 
duty. 3ee ; ertz v . u. &.,40 Ct . Cl . 397 ." 

Tho Kansas City Court of Appeals in Holman v. City 
of aeon 155 ~o . App . 398# in passing on the right or t he police 
judge of the City of -aeon to eertatn cla~od oompcneatton. saidJ 

";-. recognized rule of otatutory construct i on i s 
that a pu lie officer can not demand anJ 
compensation tor bia aer~ices •ot spec1fioally 
allowod by statute. and that atatutea fixing 
such comp9nsat1on ~at be strictly construed. " 

If tho above declared principle of statutory con­
otruction applios t o compensation ot boards as well as t o tees ot 
officers, us l n~ the word fees in its strict sense, then construing 
' s er vi ce• a used in ~ect1on 13500 and as r endered by t~ State 
Board or Optometry it seems to us , in v1ew ot the above quotod 
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doclarat1on ol t he courts , that tor all practical purposoa the 
time necessarily spent by a momber of the board 1n gn1 to and 
returning f rom a meeting o~ the board is as much a part ot the 
service or the momber of the board as ls the t 1.Jae actually npent 
in and at a meeting of such board. 

CONCLUSION . 

The foregoing seem to be tho controlling auth­
orities on the matter~t iaaue here, and , from w1dch , and a 
construction of Chapter 101, we are of the opinion t hat the mem­
bers of the State ooard ot Optom()try are entitled to t heir per 
diem for the days necessarily spont l n travelinJ to and from 
necessary meetings of the board , when such travel is made by the 
usual and moat d lrect route . 

According t o the caso o State ex rel.Grel· v . llurn 
1 A. L. R. 274, whero a statute t1xea a per diem eoape~ation,the 
off icial entitl od thereto 1s entitled to such ca.pensation named 
tor e't'ery day on which he pertorae s ubstantial aerv1ce,although 
the time actually eonsuaed was merely a t raction of a day. 

APPROV ..D t 

KvY cii'f 'J.lRICf 
Attorney General . 

GL: LC 

Vor y truly yours• 

GILBERT LA W3 
Aaaiatant At torn87 General 


