QOUNTY QUYATS: &~ AUTHORIZED TO EXAMINE COLLEGTOR'S BONDS.
COLLEGTORS' BONDS; —- MAY BE EXAMINED BY OUUNTY COURT.
" " ~-"ADDITIONAL BOND" MEANS A NEW BOND,
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Honor:=bie Joseph ¥, Bone, Jr,
Prousecuting Attorney
Audrain County /I

o

Hexico, Hissouri

Dear 3Sir:

We have your request of Decemcer 237, 1933, for
an opinion wpon the following state of facts:

"That the present ccllectors bond of
Audrain County, as required by the
county court was set at approximately
$430,000.00. He pave 2 personal bond
to qualify, since giving this bond,
two of the sureties are deceased, some
have made assignments of their property
and others have become insolvent.

*The county court wishds to reguire an
additional bond. As I understand the
law,this requires the giving of a2 New

. The Jections applicable are B88E,
and 9893, R. 3. of Mo, 1929,

"Also, Section 9885 R, 8. of Mo. 1939
was amended by the laws of 1833, page
464, which makes the minimum require-
ments of the bond, $o be 'in & sum equal
to the largest total collections made
during any one month of the year preced-
ing his eldetion or appointment pius 10
oer cent of said amount'., This smend-
ment makes the minlmum reguirement less
than that required in the original Sec-
tion 9885 R, 8., of Ho. 1929,

*Yindly advise me whether if an additional
or new bond is given, the original or the
amended Section is applicable."
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The amount of the collector's bond was originally
controlled by Seection 9885, R. 8. Mo. 19239, which is now
repealed and a new section covering the amount of said bond
enacted - Laws of 1933, page 464.

Section 9883, R, 8. Mo, 1939, provides:

“The county court !Q&lli at the end
of the first year, carefully examine
the bond given as colleetor, and may
again examinedthe same at any time
before the tax book of the second year
of his term shall be delivered to him,
and by such examination ascertain if
the bond Be sufficient, and the sure-
ties thereto still solvent and suffi-
cient, and wpon such examination, if
found to be necessary, the court shall
require an additional bond, 28 collector,
with good security, to be approved by
the court, as in the taking of the
original bond."

Under the above statute, the duty to examine the
bond of the collector is mandatory upon the county court,
since the statute Saes the word "shall." This section also
provides that the court "may" again examine saild bond be-
fore the tax vook for the second year of the collector's
term is delivered to the collector. This second examination
of the collector's bond by the county court is a matter rest-
ing in the discretion of the county court, because the statute
uses the term "may". At either examination of the collector's
bond, 1% is the duty of the county court to ascertain if the
bond is sufficient, and the court may require an additional
bond. This statute (96882) is silent as o any examination
of the collector's bond @uring the third and fourth years
of the collector's temrnm,

Under Section 3848, R. 8. Mo,, 1939, a general power
is vested in all courts whose duty it is to approve official
vonds, to examine them at any time whenever such court posses-
ses knowledge that, first, a surety has become a non-resident;
second, has died; third, has become Ansolvent or otherwise
insufficient. This seetion reads as follows:

"When it shall come to the knowledge
of any court whose duty it is aporove
the official bonds of any of the of-
ficers named in Section 2846, that a
surety of any of the said offieorn
has become 2 non-resident of the

County in which his official bond was
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executed and required to be filed, or
hag dled, become inscivent or other-
wige mufﬁ.auat said court shall
make an order mnul.ug the officer
for whom any such surety executed
the bond, on & day therein named, to
PEar and show cause why he M&
not give additional security.”

The officers relferrew %0 in this section include
the collectors, - Seeticu 3846, R. 8. Mo, 19239,

When this section (32848) and Seotion 9893, supra,
are considered together, we see no gonfliet between ' sham.
Section 9893 imposes first, a mandatory duty - second,
Mmt&mw duty t-o m-eino the ocollector's bond at spe-
cific times when the bond is first given and
thereafter or- tax book of the second year is de-
iivered Lo the coliector.

Section 2848 vests in the county court, which
){2&* to approve the collector's s Buthority
tt any t to make inquiry into sufficiecncy ef the col-
legtor's bond. Under this Statute, provision is made for
& hearing upon this mmon at -!'zuh time the collector
is entitled to t*n guch evidence &s he may
bave to show that his h@ml is sufficient. At any such hear-
ing, it is 2 gquestion of faet for the county court to decide
as to whether or not the bond under exaglostion is sufficient,
mnm&tumsmtﬂanet fae %t is the du
the gounty Gourt to hear testimony - s 55 o1,
v. Lafayette County 0%., 41 Mo, 545 (1867). If at this
hearing, mwm;roomnnﬁnuuutmof fact that ithe
bond 18 insufficient, then such court may require the col-
legtor to give an additional bond Uiim such time 2s the
gourt may 1: - Jec 2048, R. 8. Mo. 1929, It must be
mt.& in passing that soctim 2848 wses the term "additional
bond®.,

However, Section 3880, R. 8. Mo, 1939, provides:

"When the additional bond is given
and approved, the former sureties
shall thereby be discharged from any
misconduct of the priﬂﬂipll afier
the approval of said bond,.®

MMlomMmﬁMmthognm the
only mezning that the term "additional bond" gontained
in Seqgtion 2648 can be given is that the collector shall
glvoamm,mupnthsmtlenot the second
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bond, the sureties on the first bond are relecsed.

A new section, 9885, Laws of Missouri, 1933,

page 464 was approved Ndy 12, 1933, and went into effect

y 34, 1933. This new section inpolcd additional
duties upon the collector and placed in the hands of
the county court power to ¢ re the collector to deposit
daily eollections in a depository of the county court's
own selection. Prior to the smendment, the collector was
required under Section 9885 to give a bond "in & sum egual
to the largest total ¢oll ection made du:rinf any _Fg months
of the year preceding his election or = ntment plus
10% of said amount." Under the new section, Laws of Missouri,
1953, page 464, the collector is required to give a bond
“in a2 sum oquai to the largest total collection made dur
any gg;_ponth of the year procoding his election or appoin
ment pius 10% of said amount,? rier to the enactment
of s new section, the collector selected his own depository
and deposited his collections therein daily, and distributed
said collections monthly to the State and County treasuries -
Section 9937, R. 8. Mo, 1938,

It will be seen that the total amount of money
in the hands of collector at any time has been greatly re-
duced by the 1933 new section and therefore, in justice to
the collector, the amount of his Lond was reduced.

It is,therefore, the opinlion of this office that
the county court has ample authority %o inquire at any time
into the sufficiency of colleetor's bond, and if in the opinion
of the county court said vond is insufficient, then the county
court may require the ¢ollector to give & new bond., Inthe
giving of such new bond, the collector shall give it in ac-
cordance with Laws of nilsouri, 1933, page 464,

Yours very truly,

APPROVED:

“FRANKLIN K. WEAGAW —
oY HeRTTTRIeE— Assictant Attorney-General.
Attorney-General,

FER/J




