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August 25, 1934. 

FILE 0 

Hon. Walter w. Biehle, 
County Tr easure r, 
Perryville, Missouri . 

Dear Sir : 

/ 

This department acknowledges receip t of your letter 
ot July 20, same being a supplemental l etter to your previous 
request for an opinion. Your l etter is as follows : 

"Would it be legal or per.missibla 
for me to serTe as deputy to . tho 
County Collector of ReTenue, while 
being Tr easurer of t he county, begin­
ning January 2, 1935? 

Two of the t hr ee local candidates 
have mentioned t his to me and asked 
t hat I serve provided it is l egal . 

I am operating an electrical business 
now , while I am sorving as County 
~roasurer, but it I may a lso serve 
as deputy to the collector, I s hall 
arrange a ccordingly. " 

We take for gran t ed from the tenor of your lett er tha t 
you are familiar with the law passed in 1 933 whereby the office 
of treasurer in certain counties is automaticall y abol i shed on 
January 1, 1937 . The county of Perry being wi t hin the limita­
tions of the provisions as prescribed by the new law, would 
nat urall y be affected, and t he office of County Treasurer will 
t herefore be abolished at that time . 

Th~ case of State ex r el . t'cAllister v. Dunn , 277 Mo. 
38 is decisi ve on t his question. While it does not conta in t he 
s ame facts as in the instant case, t he court took occasion to 
give its views on the incompatibility of the two offices. The 
Court said : 
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"What did the Legislature mean when 
it enacted, in this connection, the 
provision t l at •no sheriff, clerk or 
collector , or the deputy or either , 
shall be eligible to t he office of 
treasurer ? ' It we assume the wor d 
' eligible' was then used in the sense 
respondent now seeks to give it, a 
collector could have been appointed 
treasurer b~ the county court, then 
could subsequently have r esigned as 
collector and lawfully qualified as 
treasurer . This construction , re-
duced to its lowest terms , would mean 
t hat what the Legislature intended 
was that one could not be both 
collector and treasurer at the same 
time. It is a well settled rule that 
t he Legislature is not to be held to 
have done a vain and useless thing. 
It is elementary law t hat one may not 
hold two offices the duties of Which 
are incompatible . What greater ineo~ 
patibil l ty could be conceived than the 
duty of paying and the duty of receiving 
and granting ac ouittance for publ i c 
money? If one person could be both 
collector and treasurer , he would pay 
over t he money as collector and receive 
it as treasurer, and as treasurer, issue 
a r eceipt to himself as collector. 
Under the general law, it is settled 
no man could have held t hese two positions . 
Construed ao respon•ent construes it, 
t he statute added nothing whatever to 
t he law and was a useless enact ment , a 
vain and foolish t hing. The gener al law, 
already in force, covered the whole matter . 
So far as it concerns the collector, t he 
evil designed to be averted by the stat­
ute was not merely that one man could not 
hold two incompatible offices , but that 
no man should be put in the possibl e 
position or receiving payment 
from himsel.1. t hough ~e hol d but one office, 
t hat of treasure~. " 
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CONCLUSI ON 

Even though our Legislature has seen fit by its acts 
to abolish the office of County Tr easurer and pl ace t he duties 
or the same under the office of t he County Col l ector, thereby 
holding t he two offices cotnpatibl• .;e are constra ined to 
hold tha t until t hose events transpire, t he t wo offices are in­
compatible. 

Ther efore , it is the opinion of this department t hat 
you could not serve as deputy to t he county collector of revenue 
while you r emain treasurer or Porry county, until January 1 , 1937 . 

APPROVED : 

OWN: AH 

ROY i c.tCIT'l'1UCK, 
Attorney General 

Respectful ly submitted, 

OLrJIV 'R ~ • • NOLEN , 
Assistant ~ ttorney General 


