OFFICER~~SURETY BOND--COUNTY COURT: County Court must re-
ouire new surety bond when newly elected member of the County
Court 1s on the old bond, but this con®“ingency does not make
the new judge ineligible to the oath of office.

December 22, 1934.
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Honorable C. M. Berrey

—

Presiding Judge <§;;)

Audrain County Court N
Mexico, Mizsouri

Dear Sir:

Your request for am opinion of December 12th,
is as follows:

"Our County Court would kike very
mach to have your opinlion a= to
whether a man elected as Judge of
the County Ceurt 1is eligible to
take office as sueh Judge while he
is surety on the bond of the Col-
lector of the County.

"If you will give me this inform-
ation by the last of this nonth‘
it will be greatly aporeciated.

Section 98885 Laws 10933, page 464 provides for
the giving of a County Collector's bond and the conditions
thereof as follows:

"iLvery collector of the revenue in

the various conties in this stats,

and the collector of the revenue in
the city of S5t. Louis, before entering
upon the duties of his office, shall
give bond and sscurity to the state,
to the satisfaction of the county
courts, and, in the clty of S8t. Louils,
to the satlsfaction of the mayor of
sald city, iIn a sum equal to the
largest total collections made dur-
ing any one month of the year pre-
ceding his election or appointment,
plus ten per cent, of said amount:
Provided, howewer, that no collector
shall be required to give bond in
excess of the sum of seven hundred
fifty thousand dollars, conditioned
that he will falthfully and punctually
collect eand pay over all state, county
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and other revenue for the four years
next ensuing the first day of Nareh,
thersafter, and that he will in all
things faithfully perform all the
duties of the office of collector
according to lawe The official bond
required by this section shall be
signed by at lesst five solvent sure
etles. Provided, that in all coun-
ties which now have or which may
hereafter have a population of leass
than 75,000 inhabitants, according to
the last preceding federal decennial
census, the county court in such
counties may require the county col-
lector thereof to deposit daily all
collections of money in such depos-
itory or depositories as may have been
selected by such county court pursuant
to the provisions of Section 12184,
Revised Statutes of Missouri for 1929,
to the credit of a fund to be known

as "County Collector's Fund;" provided
further, that when =much deposits are
so required to be made, such county
courts may also require that the bond
of the county collsctor in such counties
shall be in a sum equal to the largest
collections made during any calendar
week of the year immediately preceding
his election or appointment, plus ten
per cent of said amount; provided fur-
the that no such county collector
sﬁifl be required to make daily deposits
for such days when his collections do
not total at %eaat th? sum of One Hun-
dred Uollars ({100,00); and provided
further the collector shall not cheek
on such "County Collectors' Fund" ex-
cept for the purpose of making the
monthly distribution of taxes and 1li-
censes collected for distribution as
provided by law or for balancing ac-
counts among different depositiories.”

It 1is no doubt the above statutory bond that you

refer to in your letter.

lows:

Section 9888, R. S. Mo. 1929, provides as fol=-

"Such bond shall be executed in dup-
licate; one m rt thereof shall be
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deposited and recorded in the of fice
of the elerk of the county court, and
the other part shall be trnnalittod
by the clerk to the state auditor.™

Section 9891, R. 8. Mo. 1929, provides as follows:

"The collector's bond, when received by
the auditor, shall be carefully examined,
and if found to be made in conformity

to law, end the sureties satisfactory,
he shall file the same in his office,
and immediately certify the fact thereof
to the eclerk of the county court; but

if said auditor finds said bond to be
not in accordance with law, or if he

has reason to doubt the sufficienecy of
the security, he shall immedlately re-
turn the bond to the tlerk of the county
court, who shall notify the collector

to correct sald bond, or make a new
bond, as may be required by the auditor.
If a new bond is required, it shall be
approved and recorded, and subjesct to
the requirements of this section, the
same as the first bond given by the col-
lector. HNo tax book or lists shall be
placed in the hands of the county col-
lector until the auditor's certificate,
under the seal of his office, has been
received by the clerk of the county
court, showing that the collector's

bond has been received ami filed im the
audi tor's office. Any evasion of this
section by the dlerk of the county court
or collector shall subjeect them each to
a penalty of not less than five hundred
dollars, and all damages and costs, to
be recovered before sny court of competent
jurisdiction i this state; and the aud=-
itor 1s hereby required to bring suit,
without delay, for every evaslion of the
requirements of this sectlon, as soon as
the same comes to his knowledge-=the
amount recovered on such fines to be paid
into the state treasury as revenue fund:
Provided, that nothing in this section
shall be construed as relieving the sur-
eties of a collector from lisbilities
incurred under a bond not approved and
filed by the auditor."”

Thus we see that provision in law is made for re-
cording duplicate coples of the collector's bond, and also
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for the giving of a new bond when the ocassion demands.
Section 2847, K. S. Mo« 1929, provides as follows:

"No sheriff, collector, constable, county
treasurer, attorney at law, clerk of any
court of record, judge or justice of any
court of record, shall be taken as surety
in any official bond that may be given by
any officer in this state."

The above section has been construed as directory
in State ex rel. Howell County v. Findley, 101, 4o. 368, 14
S. We 111, 1. c. 112:

e % % #but statutes of this sort are
regarded as directory merely, and as
not designed to avoid the bonds vhere
the statute has been disregarded.”

Section 2848, R. S. Mo. 1929, provides as follows:

"When it shall come to the knowledge of
any court whose duty it is to approve the
official bonds of any of the officers
named in section 2846, that a surety of
any of the sald officers has become a
non-resident of the county in which his
officisal bond ®as executel and recuired
to be filed, or has died, become insol=
vent or otherwise 1nsurricient, said
court shall make an order requiring the
officer for whom any such surety exe
secuted the btond, on a day therein nsmed,
to appear and show cause why he should
not give additional security.”

Section 2849, K. S. Mo. 1929, provices:

"If,upon investigation of the matter,
it shall apveer thst an¥ surety has
become & non-res ident of the county in
which the bond 1s filed, has died, be=
come: imsolvent, or in any otherwilse
insufficient, the court shall require
the officer for whom such surety ex-
ecuted the bond to give additional
security by a day named; and, in de=-
fault thereof, the said office shall
be forfeited, end the same shall be-
come vacant, and the facts shall be
certified to the court or officer whose
duty it is to fill such vacancy.”

Section 2850, R.S. Mo. 1929, provides:
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"When the additional bond is given
eand approved, the former sureties
ahnllpghereby be discharged from any
misconduct of the principal after
the approval of =aid bond."

There 1s nothing in the above statutes that pro-
vide for inelipikility to office, at such a contingency
outlined in your letter. The office of county judge 1s
a constitutional office provided for in Article VI, Sec-
tion 36 of the Missourl Constitution as follows:

"In each county there shall be a
county court, which shell be a court
of record, and shall have jurisdictionm
to transact all county and such other
business as may be prescribed by law.
The court shall consist of »ne or more
gndgea, not exceeding there;, of whom
he probate judge may be one, as may
be provided by lawe."

We find nothing in the Constitution that would
prohibit the elected Judge from taking his oath of of=-
fice, st shch a contingenecy outlined in your lettere.

It is the opinion of this offiee that where
one's name appears as a surety on the county collector's
bond he is liable personally as such surety, even though
such name appears there contrary to the intendmemnts of
Section 2847,mupra, On the other hand where the smrety
was qualified at the time he became surety on the col=-
lector's bond, and was not then disgualified by reason
of any atatutory inhibition as set out in Seetion 2847,
supra, (at the time the bond was signed), the disquali-
fication which came about subsequent to the signing of
the bond does not operate as a bar to the surety taking
over the office of county judge, to which said surety was
electcd. The hapnening of such a contingeney whiech brings
about am unheslthy condition, which has been frowned upon
by the Legislature, is sufficient reasson for the County
Court to require a new bond. &nticipating the emergency
to which you relate, the Legislature has provided a cor-
rect ive measure. The Legislature made it mandatory on
the Gounty Court to reguire a new bond,for in Section
2848 they said, "said court shall nako an order requiring
the officer for whom any such surety executed the bond,
on a day therein named, to appear nnd show cause why he
should not give ndditional security." For a failure to
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comply with the orders the collector farfeits his office,
but if the new sureties be aporoved, the former sureties
are dischargeds The fact that the new judge 1s liable
a8 surety on the collector's bond at the time he tekes
over his of fice does not make him ineligible to said
office.

Respectfully submitted

Wie ORR SAWYLERS
Assistant Attorney General.

APPROVED:

ROY McKiTIRICK

Attorney General.
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