TAXATION: Agencies of State Government required to pay both
State municipal gasoline taxes.

» 1
September 7, 1934

FILE®

Hon. ¥. W, Beunett, Steward
State Hospital No. 2
8t.Joseph, Missouri

My Deéar Sir:

We are in receipt of a communication executed by the
Honorable Johm S. Lucas, requesting em opinion of this office
on the following matters:

“¥11l1 you kiandly inform us what taxes we are
supposec to pay on gasoline?

The Standard 01l Company are charging us 3¢
for the Nissouri Stute Highway on gasoline
delivered cutside the city limits,

%e have an ordinance ia this city which calls
for a tax of 1¢ a gallon on gascline. The
other taxes you are familiar with. On our
oils purchased they make no charge for taxes."

I.
STATE INSTITUTIONS REQUIRED TO

gection 7784 R. . Mo. 1929, provides:

*“For the purpose of providing funds to complete
the construction of and for the maintenance of
the atate highway syetem of this state as de-
signated by law, there is hereby provided a
license tax equel to two cents per gallom of
motor vehicle fuels &s defined in this article
used in motor vehicles of the public highways
of the state, waich license tax shall apply and
become effective January 1, 1935.¢
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Section 7795 R. 8. Mo, 19238, provides:

*Every distributor shall for the year 1935, and
each ysar thereafter, when engaged in such bus-
iness in this state, pay to the state treasurer

an amount ecual to two (2¢) cents for eaéh gallon
of wotor vehicle fuels refined, manufactured, pro-
duced or compounded by such distributor and scld
by bim ia thie state, or shipped, transported or
fmported by such distributor into and distributed
or sold by him withia this state during such year.®

Section 7796 K., S. ¥o. 1929, provides in part as follows:

“Every dealer shall for the yeer 1936, and each
year thercafter, when engaged in such business in
this state, pay to the state treasurer an amouant
equel to two (3¢) cents for eafh gellon of motor
vehicle fuels sold or distributed by such dealer
in this state during such year:® * * *»

gection 7805 R, &, lo.'1938, provides in part as follows:

“Provided, however, that any person who shall buy
and use any motor vehicle fuels, as defined in
this article, for the purpose oi operating or
propelling stationary gas engines, farm tractors
or motor boats, or who shall purchase or use any
of such fuels for cleaning, dyeing, or other
commercial use of the same, or who shall buy and
use such motor vehicle fuels for any purpose what-
ever, except in motor vehicles operated, or énm-
tended to be operated, upon any of the publiec
bighways of the state of Missouri, as defined in
section 7758, and who shall have paid any license
tax required by this article to be paid, either
directly or indirectly through the amount of such
tax being iacluded in the price of such fuel,
shall be reimbursed and repaid the amount 6f such
tax directly or indirectly paild by bim, upon pre-
senting to the inspector amn affidavit accompanied
by the original invoice showing such purchase,
which affiavit shall state the total amount of
cuch fueles 80 purchased* * *» *_ %
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From the foregoi quoted sections it appears thot the
Motor Vehicle Fuel Tax Aect is a privilege tex based upon the number
of gakldns of fuel sold, and providing for an exemption or refund
of the tax in case the fuel is used for purposes other than pro-
pelling motor vehicles upon the highways of the state, It is
pertineat to note that the exemptions are mot allowed or remitted
to any class of persons or corporations, but refund is allowed
only ou condition that the motor venicle fuels were not used to
propel motor vebicles upon the highways of the 3tate, The tax
is levied upon the use of gasoline and upon the privilege of sell-
ing it. Clearly, it ie an exclse tax, 236 R, C. L. 238 refers to
en excise tax as

“an excise tax is a tax impoeed upon the perfor.-
ance of am act, the engaging in the occupation,
and the enjoyment of a privilege. ZEvery forn of
tax not imposed directly upon polls or property
must constitute an excise if it is a valid tax
of any description.”

Excise taxes and their distinctive features are further
discussed by Cooley on Taxation, Volume 4, 4th #dition, pace 3374
et seqg. and 36 R, C. L. p. 3B,

The power of the state in the matter of tazetion is un-
limited so long &s the exercise of the power deoes not conflict
with the Federal or State Constitutions. American ufg, Co. vs.
:St.LOIl’.I. 370 HO. 40. 1. Ce “'

#e » ®gg 45 sald by Judge Cooley (1 Cooley on
Taxation, 236), 'the power of texation, however
vast in it- c ter, and searching in its ex-
tent, is necessarily limited to subjeots within
the jurisciction of the Lgate.' On the other

hand the State may exercise this sovereiga right
with respect to all persons, thinge and business
activities which exist under the protection of

its laws, and, as 1s sald by the same disti ished
author (ibid.,, ‘Unless restrained by provisions
of the Federal Constitution, the power of the
state as to the mode, form and extent of taxation
is unlimited, where the subjects to whiech it
applies are within her jurisdiotion.' These pro-
positions have ceased to be subjects of discussion
or argument,* ¢ * **
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This decision was af 'irmed in the United States Supreme
Court and is reported at 83 Law Ed. 1084, The limitations upon the
power to tax prescribed by the state constitution respecting the
property of the State and the minor political governmental sub-
divisions are found in Jection 6 of Article X, part of which provides:

“The property, real and perscnal, of the Sgate,
counties and other municipal corporations, and
cemeteries, shall be exempt from tazation.* =+ *¢

As heretofore stated, an excise tax cannot in any sense
be construed as a tax omn property, and as the foregeoing constitutional
provision applies to property, either real or persomal, it caunot
be construed &s exteanding to effect & tax upon 2 privilege. This
is true although the tax may be indirectly paid by & county, city or
other governmental subdivision. City of Portland vs. Kozer, 108
Cregon, 375, 317 Pac, 833, 1In this case the City of Portland sought
to enjoin the Secretary of gtate of Oregon from the collection of the
gasoline tax imposed upon gasoline used by the City. The Court
held the charge to be against the dealer and dismissed the action.

In the course of the opinion the Court stated:

#s = e'The language of the later statute is
definite =28 to the persons who &re required to
pay the tax therein provided. The munici-
palities sre in no way relieved from the burden
of paying any addition th:t may be added to the
price of motor fuels which may be cccasioned by
the tax. There ie no indication in the language
of either of the statutes in guestion that it was
the intention of the lawmakers t¢ relieve mun-
fcipaiities from the burden of paying any such

enhanced price.,'* * ¢ *»

From the foregoling provisioms of the Motor Vehicle Fuel
Act it ie apparent that the tax ie primarily one upon distributors
and dealers ian motor vehicle fuels. The Act has been 8o construed
in the case of Ceatral Transfer Company vs. Commercial 0il Coapany,
45 Ped. (2d4) 400, 1. c. 403:

#* » sjere in the case at bar the gasoline was
purchased in ¥issouri, and under the law attacked
was subject to an excise tax payable by the deal
er in Missouri* * * *In other words, the party
who there attempted to raise the alleged con-
stitutional invalidity of the California law was,
as here, & consumer and not. & distributor or a
dealer; and there _as here the tax was direotly
laid upon “the aistributor and the a d.ll.r, and

Bet upon the comsumer.® ° ¢ **




In view of these similarities it would seem that the ruling
in the Oregan case 1s on all foure with the instaant problem. The
tax is primarily laid upon dealere and distributors and it is no
concern of the party that buys the gesoline as to what portion ie a
tax upon the dealer or distributor and what portion is the consider-
ation for the commodity itself, The fact that the tax is based
upon & gallonage or volume basis in no way changes the nature of
the tax. In Viguesney ve, Kansas City et al, 366 8, W. 700, the
Supreme Court pas ed upon the gmsoline tax ordinance of Kansas City
which imposed 2 tax of one cent & gallon on dealers of gesoline. 1In
the course of the discussion the Court stated, 1. o. 703:

s » *The first guestion for determination is
whether the tax of 1 cent a gallon on the
gasoline sold by the cealer is & property tax or
an excise or occupation tax. Where & tax is in-
posed and 1s measured oty the amount of business
done or the exteant to which the privilege is con-
ferred or exercised by a taxpayer, irrespective
of the value of his ascsets, it is an "exciee tax,

Fhere & tax 1s measured by the grose receipts of
the business, the amount of preciums received by

an insurance company, the number of carriages kept
by & livery stable, the number of passengers trans-
ported by & street railway company, and other taxes
of that nature, it is 'occupation tax'--one form
of excise tax. It has been applied to the volume
of gesoline sold, such =8 the tax we have under
consideration here. In re Opinion of the Justices
(ge.) 121 A. $02; 8State v. Hart, 135 wash. 520,
217 P. 45; Altitude 011 Co. v. Peonle, 7C Colo.
453, 302 P. 180,° * ¢ =0

It is therefore the opinion of this office that your
institution is not entitled to any refund of the two cent state
gasoline tax paid by you as part of the purchase price of gasoline
bought for use in motor vehicles to be propelled upon the highways
of the State.
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I1.

CITY OF ST.JOHNPH EMPOYERED TO
LeVY GASOLIKE TAX,

The City of S¢.Joseph, Missouri, is & city of the first
claes, oper=ting under the provisions of Article 11, Chapter 38
R. 9. Mo. 1939, which was irticle II of Chapter 73 R. 8. Mo. 1€19.
Roach vs, Landis, 1. 8. W. (3d) 203:

"The City of St.Joseph is a city of the first
class governed by provisions of Article 1I,
Chapter 72, R. S. Mo. 1819, relating to charters
of cities of the first class,*

Under the provisions of Subdivision 17, Section 6171 of
sald Article and Chapter of the 1929 revision, cities of the first
class are authorized:

"s ¢ *t0 license, tax and regulate, manufacturers,
merchants, * * *dealerse®* * * *oil companies* * =+ ¢
and to license, tax and regulate all occupations,
professions, tradee, pursuits, corporations and
other institutions and establieshments, articles,
utilities and commodities, not heretofore enumerated
by whatever name or character, like or unlike* * *
and to fix the license tax toc be paid thereoun or
therefor; and in the exercise of the foregoing
powers to divide the verious occupations, pro-
fessions, trades, pursuits and corporations® * * ¢
articles, utilities and commodities into daifferent
claa.ea.. e ® »a

It therefore appears that 1t would be within the delegated
powers of the City of =t.Joseph to exact an occupation tax of one
ceant per gallon upon gasoline sold or used or stored in the City.

In the Viguesney case supra, the issuc before the Court
was the power of the City of Xansas City to exact atax of cne cent
from merchants and dealers 1o gasoliine. Although it was a special
¢ity charter thereunder comnsideration, still it authorized the
licensing of "merchants" just 2s the statute in the instant ocs=se
does. The Court stated, L. ¢, 703:

s « » vgyjdently it was the understanding of the
framers of the ch:rter that “aerchant® should cover
ell dealers th:t might be included in the term, be-
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cause the specific dealers mentioned in that
section do not include retall merchants of

many kinde. Appellant is bhardly in poesition

in this case to say the term "merchant” does not
cover the case, because he points out that the
Appellant was otherwise taxed, without objection
from bim, as & merchant. le pald an ad valorem
merchant's general tex on his property, as shown
by evidence introduced by the plaiatiff. See,
also, St.Louls v. Baskowitz, 273 Mo. loc. cit.
585, 301 s. w. 87C.

Thus it appears that the city authorities, as well
as the plaintiff, interpreted the charter to in-
clude callings like that pursued by the aupellant,
as th .t of a merchant.* * + *#

It being clearly within the power of the City to lay an
occupation tax upon dealers in gascline, and the Viguesney case supra,
definitely determined smong other thinge the right to assess such
tax on & gallouage basiez, we find outselves in the same position
relative to this city tax as arisee under the State Tax, to-wit, that
the tax is laid upon the dealer and the State is in no position to
object to the passing on of the tax by the dealers by means of an
increase in the price of gaeoline sold.

ie deex 1t unnecessary to here recite the applicable law
referred to under Sectiom 1 of this opinion, and hold that, providing
the 5t.Joseph gasoline tax is one laid upon the dealer as an
occupation tax, your iamstitution would be required to pay the same
as a part of the purchase price of the gnsoline.

Respectfdlly submitted r

APPROVED: Lsai-ttnt Attorncy Gener

ROY MeKITTRICK,
Attorney General
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