
TAXATION : Agencies of State Government required to pay both 
State wunicipal gasoline taxes . 

optc r 7, l93t 
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e aze in receipt o! co un1cat1on executed by the 

Bonorabl Jobn caa, requea,1ng n opinion ot thi office 
on toe follo 1 tter : 

• ill you kindly infor u wh t taxea •• re 
suppose~ 'o p y on aaoline? 

Tb tandard Oil Company are c r 1 ua 2-
for the ta ouri ·t te i hw y oline 
aeliver d outaide the otty 11 

e n ve an ordinance in tbi 
tor a t x ot 1¢ a lon o 
other taxes you are t m111 
oils urcbased they ate no 
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J?Al lU 

I . 

city •bleb c 1 
gaaoline. The 
with. On our 

cbo.rge for tues." 

eotion 779~ • s. o. 1929, providea : 

• or the purpoae of provtdtn funda to complete 
the conatruct1on of and for the maintenance of 
the tate high• 1 ayetem of t hia atate de-
a1gn te by law, t re \ hereby provided a 
lie na tax equal t o two cents p r llon of 
motor vehicle fuela e defined i n th1a article 
used in otor vehtcle of t e publ ic hi b ya 
ot tb at t e, ten lie nae tax shall apply and 
become effective J uary 1, 1925.• 



Hon. I . • Bennett. - a-

Section 1795 R. S. o . 1929, provldea: 

•EYery diatribu'tor eh&ll for the year 1925, and 
each year thereaft er, •hen engaged in such bus-
iness 1D t his state, pay to the at ate treasurer 
an azoUDt e\..ual. to two ( ~¢) cents for eafb gallon 
of ~otor vehicle fuela refined, canufactured, pro-
duced or compounded b7 aucb 41atributor and sold 
by hi~ 1a tbie state , or shipped, transported or 
imported by suoh diatributor into and d1atz1buted 
or aold by hie within t b1a at to dur1~ aucb yeaz . • 

Section 7796 R. s. uo. 1929 , provides in part a followa: 

•EYerr dealer ah&ll for the year 1926, Lnd each 
rear ther eaft er, when engaged in auoh bualneaa in 
tuia at ate, pay to the atate t reaaurer an amount 
equal to two (41) cents f or e~ gallon of motor 
vehicle f uela aold or d1stz1bu ted by aucb dealer 
1n t Li a atate curing auch year : • • • • • 

Section 7806 R. s. o. 192&, provide• in p rt as followa: 

•Providec, however, tha t any person who aball buy 
and uae any mo tor vehicle f uela , as defined in 
t hia art1~1•, for the purpose of operating or 
propell 1~ at &tlonary gaa eng1nea, far~ tractor• 
or .otor boa ta, or who ahall purch se or uae &nJ 
of auob fuels for cleani ng , dyeing , or other 
co .. erclal use of the saae , or who ahall bur and 
uee such &otor vehicle fuels for any purpose what
ever , except in motor veb1clee oper ated, or ••
tended to be o perated, upon any of the public 
b1ghwaya of the at~te of i aaouri , aa de fined in 
s ection 77o9, and who aball b v~ paid any lloenae 
t e x required by this article to be paid, either 
directly or i ndirectly through the amount of euoh 
t ax bei ng i ncluded in the price of auch fuel , 
aball be rei buraed and repa1Q the amount Sf aucb 
tax directly or indirectly pai d by hi m, upon pre
senti· to the inspector an affi davit aoco panted 
bJ Lhe orig i nal i nvoice abowi ng •~on purchase, 
wb1co aff1 avlt shall a t ate t be totel a ount of 
suob f~ela so purchAsed• • • •.• 



Bon. • • Bennett. - 5- september 7, 1934 

Vroa tbe for o1 oted oeo tlona 1t appears th t the 
otor Veh1ole Fuel x Act l s a pr1v1le e t x booed upon the nu ber 

of g l~na of fuel sold• and providing !or exemption or r efund 
of the t ax 1n c ae the fuel i s uaed tor purpo ea other than pro
pelling motor veblolea ·upon the b1gh aya of the atet • It 1a 
pertinent to note ~b t the exemptions n.re not allowed or r itted 
to any cl a of pe~ one or corpor ations, but refund 1 allowed 
only ou conditi on th t tho motor vehicle fuela were not used to 
~ropel cotor vehicle upon the high• ys J f \be St a te. The tax 
is 1 vied upon the use of g solln nne upon the privilege of aell-
1ng 1t. Cl ti lY. it i s en esc1ee t ax. 36 R. 0. L. 236 refers to 
an excise ta.x aa 

-an exo1ee t ax i• a tax i mpoeed upon the per for -
ce of en act, the engngi ng in the oooupation, 

and the enjoyment o! a privilege. ery for. of 
tax not 1 posed directly upon polla or property 
auat constitute an exclae if 1t ie a val i d tax 
of any de~cript1on. R 

Excise t xes and their d1a~inct1ve f eatures a~e further 
di acuaaed by Cool ey on Ta.xatlon, Voluoe 4, •~h !d1t1on, pa~ e 3374 
et se • and 26 R. c. !J. p . 35. 

Tbe power of the at te ~ the matter of t axation 1a un
ll .1ted so long a the ex rcise of the power does not conflict 
ith tho Federal or s t a t e Oon t 1tutlona. Am~ r1ean Hfg. co. vs. 

St . Louis, 270 uo . 40, 1 . o. 44a 

•• • •aa 1c a i d by JUdge Cooley (1 Cooley on 
Tax~tion, 2b) , • the power of t axation, however 
vast t n lts character, and s archln in lta ex
tent , 1a n o aanrily limited to subJects within 
the jur1a~1ctton of the St a te.• on the other 
hand the State e&J e~~rot se t~la eo~ereign r i ght 
wl th r eap ot to &11 peraons, t.1: 1 e d bua1neea 
act1v1 t 1ea which exist under the protection of 
1ta laws, andt a s i e said by the same di at1 ~1ahed 
nutbor (Ibl d. J, •Unless r estr a ined by proTialona 
of tho Fedornl oon~titut1on, the power of the 
~tate na to the aode, fora n extent of taxation 
is unlimited, here the suhjeots to which it 
applle r e within her jurlsdiotion.• These pro
pooit1ons b ve ceased to be oubjeots o f d1souaalon 
or argu nt. • • • •" 



Bon. I . w. Bennett . September 7, 1834. 

!hie decision waa aff 1rce4 1n t he United St tea Supreae 
Court and ia reported at 63 Law Ed. 1084. The 1 i 1ta tiona upon the 
power to tax preeor1bed by the state constitution respecting the 
property of the St a te and t he minor political goYernaental aub
d1via1oaa are found in Section 6 of Article X, part of which proY1dea: 

•The pr opertJ , real and personal , of t he St a te, 
counties and other aunicipal corporetlona, d 
oe e terlea, aball oe exe.pt froa taxation.• • •• 

As he~etofore sta ted, an excise t ax cannot in any aenae 
be conatrued aa a t kx on property , and ae the tore oing conatitut1onal 
provis ion ~pl 1e t o propert1, either r eal or poraonal, it cannot 
be conatrued &a extending to effect a t ax upon & pr1v11e e . thia 
i a true although the tax m&J be indirectly p 1d by a county, city or 
oth r goYernmental subd1Yia1on. C1tJ of POrtland va. r.ozer, 108 
oregon, 375, 217 Pac. 833. In th1a oaae the 01ty of Portland sought 
to enJoin the s ecret&rJ of tate of Ore on from the collection of the 
gasoline tax i aposed upon ga soline used b7 the City. The court 
held the charge to bo alnst the deal er and di a~iaaed the action. 
In the course of the o~inion t he court a t a ted: 

"• • ••Tbe l anguage of the l ter a t a tute 1a 
def1u1te a to tho geraona who are required to 
p 7 the ' x ~herein proYideo. The aun1ci
pal1t1ea are 1n no way relieved f ro the burden 
of 9ayi ng any ad.1 t1on tha t ••Y be adued to tbe 
price of otor fuel• which aay be occaeioned by 
tbe t ax. There 1a no indica tion 1n the l engu&ge 
of eitber of t~ at~tutee i n queation that 1~ waa 
t he intention of t he lawa&kers to rel1eYe aun-
1cipa~1t1e e f r o t he burden of p&Jing any auch 
en~anoed price. •• • • •• 

Fro• the foregoing proY1a1ona of t he otor Vehi cle FUel 
Act 1t 1 apparent that the t ax t a priaarilJ one upon d1atr1butore 
and doaler a i n otor vehicle fuels. The Ao t has been o conetrued 
i n tb6 caee of Central rranafer o~mpany Ya. Co erc1al Oi l OoapanJ, 
45 ,.~ . (24) 400 , l . c . 402: 

•• • • Here in the case a t bar the ga sol ine waa 
purcbaaed 1n M1eeour1, and under the l aw a tt eked 
waa subjec' to an exc1ae t ax payable bJ the deal 
er t n Mi ssouri• • • •In other orde . ~. party 
who t her a tteaptea to ra1 e the alleged con-
at1 tutional. 1nYal1a1ty ot t t e Cal ifornia l aw wae, 
as here, consumer and not. a diatributor or a 
aealer; ~ there ..!!. here !!!.! !!.! ~ direotlz 
~upon~ a1atr1butor ~ ~ dealer, ao4 
Jl2.1 ~ ,lli CQJI8\!.!8Z . • • • • • -



Bon. 1 . • uennett. -s- Septcaber 7 , 1934. 

In •1•• of tbeae aiailarittea it would a ee• that the rulin 
in the Oregan caae ia on all foura wttb the 1natant problem. The 
tax 1a pr1•ar1ly laid upon aealera and diatrlbutora and 1t 1a no 
cono~rn of the party tha t buJI the gasoline aa to what portion ta a 
tax ~pon the dealer or distributor aod wh t portion i s the conatder
a tton for the commodity it elf. The f act that tbe ta~ ta baaed 
upon e. gallonage or Yolwae baata in no way ohangea the nature of 
the t x. In Vt queeney •s. I naca Ctty et al . 266 s. 1 . 700, the 
Supre•e Court pas ed upon the rasoline tax ordinance of lansaa City 
whioh i•poaed a t ox of one cent a gallon on dealera of gasoline. In 
the course of the diaou•aton the Court stated, l . o . ?02: 

•• • •Toe f irst GUeat1on for deteratnatton ia 
whether the tax of 1 cent a gallon on the 
~asol1ne sold by the aealer ta a property tax or 
an exclae or occupation t ax. here a tax ia 1•
poaed and 1a mea.sured r11 the amount of buatneaa 
done or the extent to wbtob the prt~tlege te ooD
f er red or exerct aca by a taxpayer, trreapeott~e 
of the Yalue of hi e a ssets, it ta an •exotae t a x. 
• • • • • • 

here a t ax ta eaaured b y the groaa receipts of 
the buaineaa. the ount of pre1. 1ume recet ~ed bf 
an insurance company • the nuaber of carriages tep-t 
by a. li~ery stable, tbe nw ber of pae enger a trane
ported bJ a street railway coap&Dy, &od oth r taxes 
or that nature, tt 1a •occupa tion tax•--one fora 
of ~xctae -tax. It baa been applied to t~e ~oluae 
of g~aoltne eold, uch as tbe ta~ •e baTe un4e% 
consideration here. In re Opinion of the Justices 
( e . ) 121 1. soa ; s t te ~. Hart, 12o aah. 520 , 
217 P. 45 ; Altitude 011 Oo . v. Peoole, 70 Colo . 
452. aoa p. 1so.• • • •• 
It 1a therefore the opinion ot tb1a office tha t your 

inatitutlon is not entitled to any refund of the two cent state 
gasoline tax paid by you aa part of the ~urcbaae price ot gasoline 
bought for uae in motor Tehiolea t o be propelled upon the hi ghways 
ot the State. 



Hon. 1 . • Benne~t . -6- Septeabsr 7, 19~4. 

II. 

PO · ED TO 

?ne Olty of St.Joeepb, 1aeouri, ia e city of tho fire' 
claaa, opera ting under the proY1a1oca of Article 11, Chapter 38 
~. a. o. 192 • Wblcb ••• Article II or Chapter 73 I • s. ~o . 1919. 

Roaob Y&. Landis, 1. 8 . I . (34) 203: 

•The City of s t . Joaepb ia a c1~y of the first 
class goYerned by proY1a1ona of Article II, 
Chapter 72 , R. s . Ko. 1919 , relating to cbF.rtera 
of o1t1ea of tb~ f1rat olaaq. • 

Under the proY1 a1ona of GubdiYiaion 17, aect1on 6171 of 
•~1d Article and Chapter of the 1929 reYlaion , ottiea of the f\rat 
olaaa are authori&ed: 

•• • •to lioenae , tax and regulate, •anufacturera, 
mer~hants, • • •dealera• • • •otl companies• • • • 
and to license, tax and r-sulate all ocoupatione, 
profe~ "1 or~ , tr de , pursuit , oorporetlona and 
other inatitut1ons and eetabllehment s, articles, 
util1t1ea and commodities, not heretofore enumer ted 
by wb teYer neae or character, like or unlite• • • 
and to fix the license tax t o be paid thereon or 
therefor; and in the exerc1 ee of the f orego1ag 
powers to divtao the Yer i oua occupat1ona, pro-
fa ·niona, tradea, pur suits a.od oorpora t1ona• • • • 
artielea, utili~lea and eo ditiea into a1f!erent 
cl auses . • A • • .. 

It therefore appears that it would be within the delega ted 
po era of the City of s t . Jo epb to exact an occupation tax of one 
cen.t per gallon upon gasoline sold or uae<1 or etored tn the Oi ty. 

In the Yi queeney case aupr&, the issue before the Cour' 
waa the power of t he City of ~aoaaa City to exact atax of one cent 
froa crcbanta ana dealers in gasoline. Altho h 1t waa a apec1al 
o1ty chart~r thereunder coneider tion, e till it authorize~ the 
11cene1ng of • erob&n~•· just aa tbe statute in the inatant oaae 
does . The Court stated, l . c. 703: 

•• • • •r..l dently lt waa t he underatand1ng of the 
fraaera of the obrzter tha t • erohant• ahoUld coYer 
all dealera th· t mi ght be included in the t er m, be-



-?- Septe ber 7, 193,. 

cauae ~ho a~cc1!1c deal er• entioaed 1n tha~ 
aeo~i\)11 do no~ 1uclude r e tall merchan~• of 
many ~inda . Appell&n\ 1s hardlJ 1n poaition 
in th1a caae to say the term •merchan~· doea not 
coYer the oaae, because he po1n~s out that the 
Appell ~nt was otberwiae t x~d, wttbout obJection 
from him, as a merchant . He paid an ad yalorem 
aarohan; •s general tax on hia property , aa shown 
by eT1dence introduced by the pl 1~t1ff. See, 
&lao, St . Loui s Y. Baakow1 t z , 373 o. loc. c1t. 
565, 201 s. • 870. 

Thua it appeara that t he city authorities , aa well 
as the pl 1ntiff, interpre t ed the ch rter to in
clude call1nga like tb t pursued by the appellan~, 
&a th t of merchant.• • • •u 
It being clearly within the power of the City to lay ao 

occupation tax upou dealers 1n gasol ine , and t he V1queaney c ae oupr a, 
~ef1n1tely detor mined among other things tho right to a seas auoh 
tax on a g~lonage baata, •e find outaelvea 1n the sacc poaition 
r~lat1Ye to ~hia o1ty tax aa artaea under the State Tax, ~o-wt t, that 
the ta~ 1a laid upOll the de ler and the State 1a 1n no poai t1on ~o 
obJect to the passing on of th~ t ax by the de~ler by meana of &D 
inor ase in ~he price of ga•ol1ne aola. 

e dee~ it unnecooeary to here reoiie the appl icable law 
referred to under Seo~1on l of thia op1 1on. and hold that. proY14iDg 
tbe s t.Joaoph uvl1nc tax is one laid ~pon the de&ler ea an 
occupation tax, you: 1nst1tut1on would be rcqu1Ded to pay th• aaae 
aa a part of the puree ae price of the gasoline. 

APPROVE! : 

qoy cllT'lRICl, 
Attorney General 

BG : 

lJ aub 1Hed~ 


