
Lr ru on CL •• ROL ACT: I t i s unlawful for holder of p3r mit under Non- intoxicat­
ing Beor \ct t o have or allow another person to have upon pr emises described 
i n permi t any intoxicating li quor with alcobolic content in excess of 3 . 2 
ny wei~ht : and hol der of 3 . 2 per mit is prohi bited from obtaining license 
under Li JUOr Control ~,ct . 
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L-U Honor able B. J . I ockor. 
su~orv1 sor or L1 or Cont rol, 
Jefferson C1ty, ; 1saouri . 

Door ~ir: 

In connoction with r cent discuaslone, e submit t o 
you herow1 th our opinion on a.~otl.er or not t t er a i s an3 l ognl 
objection to tho issuance to and holdinG by one person a t the 
ot~ tico a l i cense to deal with non- 1ntox1 ca t1 beer undor La e 
of Missouri 1933 , page 256 , and a lso a license to deal 1th intox­
ica ting liquor~ under tho Li ~uor Control Act onaot ed by tha 1933 
~pocinl 30$01on 1f t h& Gener al Aooembly. 

There i s no provision i n t he Li quor Control Act de~l1ns 
i n any r:y with bever aros containing an alcoholic contont not in 
exceso ot 3 . 2 p er cent by wei t, and t r om many pr ovinlona t hr ough­
out such \Ct it 1s upparent that t he scope ot t he Ac t and the 
jurisdiction ot t he Super vi sor a r o r eotrictod to intoxicntins 
linuoro nl i ch are defined as only bever ges containi ng ovor 3 . ~ 1er 
cent of a l cohol b y weight. {11 nnor Coll t r ol Aot, ,..~ctions 2 , 17, 
~1. 22 , 37} . 

It 1o apparent, t herefore , t ha t t he Legislatur e 1ntondod 
to koop 1ntoxioot1ns liruors separ a te a nd distinct from non- i ntoxi­
cutil~ liquor s , and t ho I i uor Control ~ct can in no ny, evon by 
i mpl ica tion , be o~id o havu r epoalod t he non- 1ntox1 oat1n~ ~e .r ct 
ot 1933 , t or wller a t 14c on- intoxica t ing near ct l eaves o-f'f , t he 
Liouor Control Act begins, and t he two acto thorotor~ or ~ togather 
1n porfect l~rmony and both are now valid laws of t he State or 
' i saour1 . 

"Repeals by i mplicati on a r o not 
fovored . This 1o ~ow axiomat ic in 
t ho law i n t h 1 s State . O'anker v . 
Fa u.l aber, 94 'o . 430; State ex rol. 
v. · con County court, 4 1 J'o . 453 ; 
St ate ox r el. v. S1ovor , 134 l o. 10 .) 

A l ater stat ute 111 not r epeol a 
prior one unleao ther a 1a such repug­
n.anoy bet"'oon them that t he two cannot 
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stand toget~or or bo consistently 
recono1lod . (Gl asgo v. Lindell, 50 

J\me 1<., 1934 . 

1 o. 60; Railroad v. casn co. , 53 •• o . 
17; s tate ex rel . v. Dolan, 93 uo. 467 ; 
··unsas City v . smnrt , 128 roo . 272; 
Stn te ox rel. v . a lbr1d6o, llQ r.·o . 383; 
St ate 01.. rcl. v . .. ·ottord , 121 : o. 61; 
s tate ez r ol . v . ~tr tton , 136 o. 423) . 
It t o statutes can be r end to6othor 
irtiiO'Ut contradi'ClTon o'F'ren!!f9!anc-f 
or absur dity or unrenson~b!encss , hrl 
ihoutd be roa~togother nn! effect g ve3 
to Loth:-( ·"'~ parte Joi'tee;-46 1 o. App. 60 ) . " 

s teto ex r el. v. Spencer, 
164 !"'o . , l . o. 53-f?4 . 

The controversy in ~he inst ant case ar1sca by reason or t o 
sootiona ot t he Non-intoxicating Beor ct . s ct1on l 313gh prov1dos: 

usatore any perl""'it authorized by ttia 
article shal l be issu~ and d~l1vered 
to any opplionnt t her efor, such appli-
cant shall take nnd subscribe to 
oath t hat he will not allov any 
intoxicating liquor of any ~ind or 
choractor , 1nelud1ns beer hav1ng an 
alcobol1o conlent i n oxoesa of 3 . 2 por 
cent by o1gb,• to be kept , stored or 
aeoreted in or upon tho pro~isoa de-
ocriboO in such p rm1 t, and t hnt suob 
applicant will not other wise vl ol ato 
any la.t of t h1 a state, or knowi ngly 
a llow any oth r peroon to v1olato anJ 
la of th13 state while 1n or upon such 
pro~1sna. ' Provided no porm1t shall be 
i vsued under th1 s !lOt to f'4.UY person ot her 
than .. t na t 1 vo born or nc. turo11 zed 
e1t1zen of t he United ~tates or America •, 
end provided further, no anutecturer or 
d1 atributor, to hon, or to whicll tt11s oot 
applies , s~all hav e any int erest, dir oo\ly 
or i ndirectly, in t he bu3l noss or any 
perscn, f i rm, company or corpor ation , 
appl y1ns for, s~curing or boldine a permit 
undor e1tho~ sub- paragraph ' a ' or sub-
paragr aph ' d ' of section 13l~~o of thia 
act . " 
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s ection l313gz8 providos 1n part a o followa : 

"*•••tt shall also be unlawful f or 
any holder o~ such per mit t o keep or 
s ecret e , or to o.llo"' any other Dorson 
to keop or secret e , i n or upon the 
prcmtoes doucribed in such pormit , any 
intoxicating liquor inolud1 beer 
haTing an aloohol 1o content in excess 
or 3 . 2 por cent by we1Ght . " 

It is clear from tho provisions sot out abovo thnt 1t 1a 
unlawful for t l•c hol der of a pera it t o deal witb non- tntoxiootinz 
beor to have or all o any other person to have in o~ upon the prom­
ises described 1n tho permit 1ntoxico.t1n li ~uor having an alcoholic 
content in excoso ot 3 . 2 por oont by ei t . bi o the Gonor al 
\sse bl y as by this Act dool1n 1th non-1ntox1oat1ng beer, never­
theless, an oxpreos p rot i b1 t 1on s included with ref er once t o 
intoxi cating liquor . ~n this connect i on 1t must bo borne in mind 
t hat t he po&3oasion of 1ntoxioatins l i quor ia not a right, but a 
privtloco gront od by the State . 

The Supr~e Court of ~1 ssouri on Bano in the case ot s tate 
v . Par ker D1st1111ns :ompony. 236 ~o . 219, l . o . 274, said : 

~~bon v.e boar in mind the roresotns 
idea, tb t the li quor t raffi c 1n tbia 
state haa no lognl rights, cavo and 
excopt thoae o r esaly granted by 
l i cense and the s tat ut o undor wh1eb it 
in iosuod , then we con re cl early 
ooe tbat the state cay tmposo s uch 
oonditiono, burdens and rogul· tiona a a 
it may doom viae and proper, and no ono 

~JO en ages therein has a right to 
complain thoraof . " 

The State of s:souri has t ho undoubted po or to require a 
porson botore en g1ng in t ho businooe of s ellinG non- intoxicating 
beer to obtain n pormi t ao to do. This powor i s oloarly oxpresse 
i n the caoe or Parte Flake (Sourt ot Criminal Appeals ot Toxns) , 
149 s • •• 146, wherein t he Co\~t sa14 (l . c . 153 . 154) : 

" And when wo t nko into consi derat ion 
current history, as is authorizod by 
tho opi nions hero r ecited, we know t h t 
men have gone into territory whero 
prohibition has beon adopted, sell1ns 
Qnd pr etending t o o&ll malt liquors 
called ' frosty •, •uno•, '1no•, •t tn- top ', 
etc . , allot ~bicb e ro t ente4 lt 
liquors. wbioh wer e cla ad to bo non-
1ntox1c~t1ng calt liouors. nnd under tho 
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guise of aell1ng t hese li~uoro would 
engace 1n sollinr. 1ntoxioat1ng 11~ors. 
Bottlos ot 11~uor ere thrown 1n tuba 
ot ice ater , with these labels floating 
about, and 1t . a round d1fticult, y a , 
almost ~poaeible , to detect violations 
of tho loca l option lons when 1nto:x1cat1ns 
liquors were 1n r.ct sold. Tho control 
and re ulat1on or t his character ot busines s 
.a a t te intent, object, and purpose ot t he 

Legislature in enacting t he la r o ui ring 
a 11con o to be obt31ned and a large tax 
or f ee paid. 

But i n t is case 1t cannot be contended 
that a ' ha ueas bever ge ' as bo1ng dealt 
with, in 1ntox1cnt1ng and •non- 1ntox1cnttns 

lt liquors'. In the case ot ·x parto 
To aend, 144 s •• G2i, we discus sed at 
lonetb the meaning ot oalt liquors, and 
de on~trated that tho lo a l and fixed menn-
1ns ot •non- 1ntoxicat1n8 slt liquors• waa 
a liquid containing so e per cent or lcohol, 
and 1 t no t his ingredient alcohol that 
gave to the atato t he right of regulation 
and control under t he police pow r . ~··~" 

In tho c eo of State T. 1xman, 162 Uo . l, th1a o~ 
upheld t he Inspoction Act ot 1809 , t t her of Houa B111 no . 23. 
This Act included non-intox1cat1n , as well as 1ntoxicattn~ boor, 
and hence t he decision of tho court is pertinent hor e . Tho Act 
was upheld on tho theory t~ t t he Leg1alaturn had the police 
po er to protect the health of the conaumcro or be r by providing 
whBt the ingr edients t herc.of abould be . l!ouever, the tntor stins 
toaturG ot the decision, so f a r os the probl here before ua is 
conce ~ned , ia t be ci tation of t ho caoe of ugler v . Yanoas , 123 
u.s. 623 . The Court said: 

"In tho last mentioned case 1t a 
naid: ' i'hcre 1a no Juatif1ca , ion tor 
holding thnt t te .. tate, undor t~e guise 
core ly or police regulations, is hore 
a1m1n8 to deprivo t he citizen of hi s con­
stitutional right; for e cannot abut out 
of vie" the fact, ithin tho knowledge of 
all, tha t the public health , tho bl1o 
morals, and the public aatoty y be on­
dangorod by t ho general uso or 1ntox1cat1ng 
drinks, nor t he fact, oatahl1shed by ato­
t1at1ca accooo1ble to ovcr 7 one, that the 
idlenooa, d1aorder, psuporiem and crime 
ox1at1ng in tho country aro, to aomo degroe 
at least , t r aceable to this evil . '" 

.: 
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COJ'CI.USION 

In vi w ot the torogoing, it 1a the opinion or this dopart­
ment t bat it 1a unla ful tor tbe holder ot a permi t undor the 
Non-intoxicating Dear Act to havo or allow any other porson to 
have , in or upon tho premisoa descr1bcd i n ~uch pormi t , any 
1ntox1cat1ng 11 uor haVing nn alcoholic content 1n exoeos or 3 .2 
por cent by noi gbt . · 

It t her efor e tollo e that the holder or a po~it to sell 
such non-i ntoxicating beer , and oporatln~ undor the ~on-1ntox1oattns 
Deer Act ot 1933 , oul d be prohibited from obtaining any license 
under t he L1 uor Control Act of is ouri . 

1~o converse or this pro~osit1on ia li~ iae true, i . e ., t hnt 
t be bol der of a pe 1t under tho Liquor Control ct ·or ~1ssour1 
would b- prohibited from obtn1nin a por 1t t o s oll non-intoxicating 
beer under t he on- intoxicating Ueer ct of 1933 . 

By reason ot t heao conclua1one, 1t 1D a ppar ent t hat if a 
l icense be 1 aeuod contr ry to ·t he expreaa pr o•lsiona o~ the Non­
intoxicat ing Boer Act of 1933 , t he otticer issuing aa1d liconao not 
only condones ~he Y1ol at1on ot the solemn oath de by the pero1ttee 
to t be State or ~1asour1, but also beco. ea a party, 1nd1reotly , 1t 
not diroctly, t o a trnud on the laws or the s tate of ~issour1. 

APPROV 

. H: AB 
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Respectfully submlttod, 

JOEN W. HO~J , Jr., 
sstatsnt At torney General. 


