
LI~UOR CONTRCL ACT: Sec . 11, Art. 2, Constitu~ion of MQ: ~as no 
ap plication to a crime being committed in off1oer's pr~aence; when 
peace officer has reason to believe that an automobile is being ~sed 
to transport intoxicating li quors in violation of laws of Mo . , h~s 
search and seizure of liquors without a search or other warrant 1s not 
a violation of Sec. 11, Art. 2, Constitution of Mo. 

it . 1v~ 
April 24, 1934. 

Mr. E. J . Becker. 
Supervisor of Li auor Cont r ol, 
Jefferson City, Mi ssouri. 

Dear Sir: 

This department is i n receipt of your letter requesting 
an opinion as to the following atate of f a cts: 

t'There i s a gr eat amount of 11 quor 
being hauled ac r oss f r om t he State o't 
Illinoi s lnto t he State of Missouri by 
trucka a nd pri vate oars at various 
points along t he river; St . Louis, Han­
nibal, Bowl ing Green, ete . 

"The P.t•oaeout ing At t orney at Pike county 
called the other day and asked if he an4 
the county anthor1ties needed a aeeroh 
warrant in order to search pr1~te eara. 
In our te1ephone conversation wi t h Mr. 
Hewi~t we were advised unofficially that 
the county authorities, with the aid or 
the Highway Patr ol, could stop a~l trucks 
and obtain information as to whe~ the 
liquor waa cona!gDed in this state. but 
in regard t o private oars r :r .. B'l3-witt was 
of the opinion that ~he authorities. eTen 
with t he aid ot the Hi ghway Patrol , could 
not search and seize, as he sa id this 
law had been repealed. 

"Will you please gi ve us an official 
opinion on thi s matter imaedia tely, as the 
Sta t e is los111g a vast amount or reTenue, 
which it justly deserves." 



Ill'. E. ~. Becker -2- April 24, 1934. 

I. 

Section 11 ot Article II or the Conatitution or Uisaour1 
pl"O'f'idea: 

-That the people shall be .. cure in 
their pereona, papers, homes an4 
ettects, from unreasonable aearohea 
ud aeizurea; and no warrant to aearch 
any place, or sei ze any peraon or 
thinga, s hall 1eaue without describing 
the p1ace to be searched, or the person 
or thillg to be seized, as nearly aa Jlllf 
be; nor without probable oaus-., sup­
ported by oath or art1rmat1on reducet 
to writius. • 

s ection •511 or chapter Sl , R. s . Mo. 192~ pertaining to 
the prohibition of intoxicating 11qmora in the State ot Mlasoari 
pzortdea tor the 1asuanee or aearcb warrants to enrorcenent ort1cers; 
bowe't'er, Chapter 31 was repealed by the Liquor Control Act of 
U1aaour1, section .. , Laws or Ko. (extra session) 19SS and 193,, page 
91, and no provision wa~ made for the issuance ot search warrants 
under the new Act. 

The question now remaiatns ie whether or not orr1eera may 
aearcll prem1aes without a search warrant 1n order to apprellend 
people guilty o~ Tiolat1ng the Liquor Control Act of Kiaaouri. 

In the case or State • · Rhodes, 316 !o. 571. the court 
aa14 (l . o. 574, 57&): 

"While ~e think t he search •arr&nt 
was To1! beeau ae it tailed t o describe 
t he place to be searched as nearly 
aa aay be, aa prescribed by Sec\1on 11, 
Art. 2, ot our Conat1tut1on, yet the 
eTtdenee sought to be auppressed was 
admiaa1ble on the t heory that the 
sheri~ named 1n the warrant ae 
executor thereo~, betore he entered 
the home ot Bill ~odo~, . had reasonable 
grounds ~r probable cauae to, and did 
•uspeet~ that a ~elony was being oo~tted 
therein. That the aboTe rule 1• apposite 
1a based on the testimony or the sheriff 
that he smelled liquor and ash before 
he knocked on the door and while he was 
ten or f'1t'teen steps from the bouse on 
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the pr 1Tate ~oat lea41n& thereto . 
These f acts or knowledge constituted 
reaaonable groun4a to auapect t hat 
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a relouy was t aking pl ace vher ein, 
cauains, aa we later show, his sub­
sequent entry and that of his deputies 
t o become la ful. That t he crime was 
being commi t ted vestad the sher iff 
with authority to ent er, justifying 
the entry and the arrest without 
warrant . (~cBride v. United States, 
267 Fed. 214, att1rQed 284 Fed. •15, 
and certiorari denied, 261 u.s. 61 • • ) 
That an officer may arrest on probable 
oause without warrant is shown 1n 
~c4eon v . National casualty Co. , 216 
~o . App . 507 , 270 s.w. 707 . " 

* * * * * * "While we are not Ulla1nclhl of the 
proTiaiona ot the aboTe section ot the 
Constitution, nevertheless the situa­
tion here presented is not embrace4 
wi thi n the t erms of the section. It 
haa al~ays beeD adhered to under our 
t'ol"ll ot' procedur e and theoey of govara­
ment that an officer of the l u is 
clothed with ample authority to arrest 
a t'elon while the criae is being com­
~itted, and to t ha t end may break and 
enter a home where he haa reasonable 
grounds to auapect that a t'elony ia 
t hen being c~tted. " 

The essence of the above doctrine ls that a search without 
a warran~ must be baaed upon probable cause, aa well as one ~ade 
with a warrant and tha~ probable cause consists in a reasonable groUD4 
or suap1o1on supported b7 e1rcwaatano•a auttlciently strong i n th~ 
selYea to war rant a ~autious man in the bel1ct' that t ho accused ia 
goilt7. Bedell ~. Nichols, 316 Mo. , l . o . 881. 

It i a tundaaental that the right to search ia incidental 
to l awful arrest . In the oaae ot State T. Rebasti, 2&7 s.w. 858, 
the Court aai 4 (l . c . 860) : 

"Being lawfully arrested, the ottioers 
had a right tu eear oh hta and hta 
poaseasiona in the roaa where he waa 
arrested, aDd take froa hia any a r ticle 
which m.1ght be uaed in aeour1D8 hia 
conviction. s tate v. owea (Mo. App . ) 
259 s . W. 100, 32 A. L. R. 38S; Holker ~. 
Henneaa-r, 141 Mo . 517 , loo. oi t . 539, 
4! s.w. 1090; 39 L. B. A. l6S, 6. ka. St . 

-Rep. 5U; St ate T . Laundy (Or.) 204 P. 
l oo. cit. 9~5, 176; People T. CoDA, 
180 U1oh. , loo. ci t . 650, 1•7 N.W. 5~; 
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People T. Kalnia (Co. Ct.) 181 N. Y. 
351• Territory T. Boo Koon, 22 
Haw. loo. olt. 608; s tate T. Fuller, 
34 Uout. 12, 85 P. 36t, 8 L. R. A. 
<•.s.)762, t Ann. Cas. 648. The 
ort 1cera had a right to use the in­
formation they acquired in making that 
aearch in any way Which would lead 
to the CODTiCti on or the defendant.• 

II. 

Where a peace officer has reason to 
belfeTe 2 from the use of his senses, 
that an autaaoblle 18 being uaea to 
tranatort intoxicating i!~ors In 
Tlo!a ion of the laws ore State ot 
u iaaourl,hia search or the automobile 
and seizure o't the 11 auors il thout a 
search warrant is nota violation ot 
s ection 11, Article II of the Consti­
t ution of :u:fasour1. " 

In the case or carroll T. United States , 267 u.s. 132, •5 
S. Ct. 280, 61 L. Rd. 543, Chief Justice Tatt deliTering the 
opinion of 'the court , said: 

"On reason and a uthority the true 
rule is that if the search and s eizure 
without a warrant ar e made upon probable 
cause, t hat is, upon a belief, reasonably 
aris1ns out ot circumstances known to 
the seizing otricer, t hat an automobile 
or other Tehicle contains that which by 
law i s s ubject to seizure and destruction, 
the search and seizure a r6 valid. The 
4th Amendoent is t o be construed in the 
light ot what was dee~ed an unreasonable 
search and seizure when it was adopted, 
and in a manner which wi ll conserve 
public intereata as well a s t he interests 
and rights of individual cittzena. 

* * .. * 
~)e measure of l egality ot such seizure 
is, therefore; t hat the aeizing officer 
shall baTe reasonable or probable cauae 
tor belieYing tha t the automobile which 
~e atope and seizes has contraband liquor 

therela which 1s bein~ illegally trans­
ported." 

In the case ot State v. P1sg, 278 s .w. 1030 (Supreme ct. Ko.) 
the court aa14 (l.c. 1033): 
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•we think it clear that, in the cir­
euaatanoes ot thia caae, where the 
ot~icera detected the odor ot whiSkey 
about the auto~bile, they had rea­
aoaab'le cause to ae.arch it w1 thout a 
warrant . 

* * * * * 
"The tact that intoxicating liquor 
waa found in the autoaobile ia proof 
enough , hat the search o~ tbe oar 
wi,hout a warrant waa r easonable." 

In the caae or State v. Lott1a, 316 Mo . 878, ludge Walker 
ea14 (l . c. 880}: 

"The offense wi th which the appellant 
is charged may be said to have bddn 
oammitted in the pr esence ot the ottice? 
in t hat when apprehended t he appellant 
waa in the act ot transporting t he 
liquor. This being true, and the smell 
ot liquor permeating t be nostrils ot 
the otticer when he appr oached the car, 
he was not precluded from searching the 
a~e Without a warrant . Where an officer 
has reason t o b&lieve from the use ot 
bia senses that on automobile i s being 
used to transport intoxicating li nuora, 
his seizure and s earch or tre s~e will 
not be in violation or ei ther the Fed­
eral or State Constitution. {State ~ . 
Hall, 278 S. i . 1018; State T. Figg, ~78 
s.w. lOSO; In Re Uobilo, 270 ?ed . 9~9; 
Elrod T. Moss, 2'8 Fed. 123i Lambert v. 
Unitsd States, 282 Fed. ~131•" 

CONCLUSION 

The r1Sbt to 1~1ty trom unreasonable interf erence With 
aeourit7 in person and prdperty ia unquestionable. Section 11, 
Article II or our Constitution was intended t o preaerTe t hat right; 
howeTer , the framers or that instrument were al'so intent upon the 
proper admission or other goTernmental functions, among whtoh 1a 
the etticaoi oua enforcement of Talid laws, t o the end that order 

/ahall prevail. This aim ot goTernment 1s har dly less ~portant 
than the preservati on ot personal l iberty, tor the latter ta ob­
Tioualf dependent upon t he maintenance or law and order. State v. 
zugraas, 306 Yo . 492 . 

In eona~1ng t~& right ot search and seizur e under the 
Liquor Coatrol Act o-: l!ia•onri , while we may haTe recourae to the 
deciaiona c1~e4 in this opinion as pursuaaiTe, neTertheleaa, it muat 
be rea~erel that the law under diaouaaion in theae deoiaiona Dade 
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i~ a fe1QB7 to transport in~oxicating liquors, while under the 
Liquor Control Act a Tiolation t hereof is merely a misdemeanor. 
It is tundaaenta~ that in the case ot a lliadem.eanor a peace 
ottioer may only arrest without a warrant i n a oase where the 
misdemeanor ia being committed in hia pr esence or Tiew. 

!he question of uprobable cauaen, as cited in many of 
the decisions heretofore discussed, is not applicable to the case 
here under cona1deration and we are t herefore limited in our inter­
pretation or the Li quor Control Act to the following conclusion, 
i.e., t hat a peace officer may arrest without warrant any one 
committing a crime in his presence and view, and it the arrest be 
lawful, a search of t he premises is alao lawful, and the evidenoe 
t here 41acoYere4 is admissible for a proseC11tion against the 
arrested persona. 

APPROVED: 

BOY M:cKiffiick, 
Attorney General 

Respectfull y subaitted, 

J'OI1N • FOm.tAH, Jr. , 
Assistant At torney General 


