
BOARD OJ' El~ECTION CO!.:MISSI ON::R'"' : 

Board of eotloD Coamiaa1onera, 
D.naaa City, eeour1. 

ttentton: 

Authority to remove Judges 
and clerks ot election. 

ellemere, Chall"'lllft 

Aolalowled eAt 1a herewith a4e or your letter o~ ebra­
•rr 21 , lt36, requeat1DC the op1Aloa ot tbla otrtoe on the 
tollowtns ttera 

• • baYe bea oontroDte4 w1 th a queation 
that I would llke to ba" J'OV op1n ton on. 
Aa J'Ot& lalow, there ta an election, both 
prl aad geneNl, ln prosr••• UDder our 
Cl\7 ohar,er tor otty ottlo1ala. The prl­
•1'7 1a .,.aJ"oh lth an4 the general election 
te aroh 2'18. 

i'ha-e haa ~D a ao•••t started here , 
lmoa •• 'h• t!a t1 onal Youth OT eDt aD4 
alao •• the C1t1zena Part7. It haa been 
called to our attnt1CI1 , b7 botb ot the 4ca­
tDant pollt~o 1 p~tea that there are aome 
1 atano a where JUde•• and Clerka that hol4 
oammlaatona haYe deserted their re~eott.e 
pe.rtiea and are now ct"larlnc themaelYea to 
be non-pentaan. In "10 opinion, under the 
l.aw, would the oar&t ot eotto Comm1aa1oDOra 
be Jaatltled ta r..onq tbeae .Tudgea and 
Clerka who haYe, aa abo•• atated, 4eaerte4 
their par1lea ta tbla eleottont 

I 'ru•' )hat J'OU Will let me haft thla 
op1n1oa 1 e41atel,- aa the time t• • ry ahort 
and the eat10D lnolTecJ aoema to be of 
import no• to a laqe number ot people here . • 

Uttole xn: ot the Charter or Kanaaa C1 t,., ~t•aourt retera 
to D~nat1ana an4 eleottona. portioa or Seotlon •1? rea4a •• 
toUowa: 



noord of" ;loctt on co-cmt.s slt)nera obruary a&, 1054. 

"All elect1o.je prov1d 4 tor by t h i s 
cbartor , whot or pr 1 ry oloctlane, 
oloettons tor tho chotco ot orrtoora, 
or olocttono for t he aubmJosion ot 
Quost tona to the votor a , a all bo CDn-
4uctc4 b7 tho eleott n outbor1 tloo ·~roocr1be4 b)' lO.WJ tfd t G provi~don• Of t }to OlOCtiOD 
lnwc of 10 iii\to eB 11 rPfY toni! euoJi 
•foettOns;-e~oopt no prov a on-ra-otbor-
w .. ao by tb1o charter. • 

th1o ~ote4 aoctton 1~ le ap»arent t hat t be clty Chortor 
proTtdeo that tt1e election aut bort ttee ,. roaortbecl by cone 1 at ntu­
tOI7 provtatono o11oll oonduct t ho o1 t y oleot1on. f'o att pt 1o de 
ln any aeotlon or o aptor ot the clty Cnnrtor t o oGta~lteh the oualt­
tloe.t'lona ot olectton oftictola. n .ta hGD been lett ontlrely to tho 
ten slature. - OCO t ow ttors haYG beon •»ectt1cally ?rovlded for 
tn the Cbortor. ouch as t ho to or t h..'J ballot to bo us tn tbe 
nun1 o1pnl eloc~1one, but ~he cbartc~ proY1 o1on tn th is roepect le 
l.lmt tod to tho roaulrenent tbnt "ballots wsed 1n noctnat 1n end 
oleottnc tbo ~oyor, mbero or t~o council aD4 J tle:c?o or the un1o1psl 
court cl1all be wtthout ty k or do•:l ntton. •••" ( eo . 421) 

Thte provision r oo ct& t o tom ot tho b llot and prov14tns 
that no pnrty doo13natton Sholl he plooe tboroon e nnot tn any way 
bo oonetruod oa ~s or ortoottns the quelt f l cattone roqutrad ot 
persona oppo1ntod to act as Judcoo or clorks of oloet1on, the Cl rtor 

kln no provtston bataocver ror tho appoint ont or cual1t1catlon 
of Judeea, olor ks or othor otftctnle of ol otton. Abeent any such 
p~Y1o1on, o nr o r otorru4 by tho Cbart or 1t aelt ( ec . 417) to tho 

no.ro.l orovtstons or t he elo-otion \awe ot tho etato applying to 
ol acttono in cttlos or tbo oloss ot Kancao Ci t y to find tho covern1ng 
pruv1e1on on t ble ee~1on. 

The sonoral stat utoo r oapcot1n rog1atr tlon and elect1ona 1n 
c1ttos ! Vins ovor 100 10 lnhobl tante nre r nd 1n rtlcle I ot 
Chapter Ol, R. s . ~ o. 1029. cotton 10669 ot t 1a Ar t icle prov1dos 
tor tho oppo1nt ment ot o Ooord ot .l oot1 c~ 1a tenors ror ouch 
o1tl os, ~~ bo c poood or t our mombera of uht on tbO 

on4 

"ohal n and oecr tary shall bo ot 
oppootto oltttoe , • 

ntwo of ~ ld oloction 00 ta lo ere 
•••• oholl bo mbera or tbe load1ft8 
poll t 1 cal port:y, pol l t tcnlly opposed 
to t bat ahloh the Oovornor bolongs. " 

.And thet in caee or a vacanc7 

"tbo appointee shall bo a m mbar of the 
sumo pollt1oal pe~ty to htoh t ho poroon 
who he ooy ouocee4 bolonea, " 



F b GrJ 26 , 1 

nnd t..hnt t n no ~oe U 

.,_ore t h n t\lo r .•bt .. :-s or aaid board 
bolon to uo1d pol1 t 1col r~y.~ 

• 

socttone 105?1 nd l~o72, t. 3 . o . 19a9 proVide for tho 
select! or jQ~ces a d cler~e ~f cleot1oD and reGui re, a ona othe• 
thin , \at thGy e cttl~ a of t t • Unit s tatoa na ntttle4 to 
V()te ln t1e o nt tho no~t norel ol ot!on; t !'l t t hey 

at ol~her reo14o or be plo or 
h ve e place or b sines tn tbe ret 
tn t ch tboy e eolcctftd to ot , ~ 

an t t t . •Y at ll t v bG 1'l 

or 

an4 that 

"cen•loted of n ot onae ~nte ablo 
by 1~~r1ao nt 1n tbe pen1tentlary. • 

'toollrtned ln &ny coUDtJ' Jatl, .or houoo, 
penitontl~ry , or houao or o~rrection 
1tbtn rtv yaara prior to auoh ol et1on." 

~·oct-ton lOGOG reapecttns !'Og1at.ret1on, pr~vtdoo tho pr ocedure 
to ba fol otr 4 tr r r~ 1ator1nr votcrG, end 1n tllo seo<l pnr~~t>h 
pro"Vldoa: 

~~o or o 14 judQGo of oloct1on ot 
oppoctto oo 1ttos 11 ve aho.rco or 
tbo rocte\r!" booke. d ohall r.·ake tie 
entr!ea thero1n r equtr b7 t lo 
on1c1o ~· •~ .. 

Soetlon 10569 rovidec tb.e 4,ntiea of tho cloril:o ot oloot!on 
acting • r;roctnct oanvn.ooere, oo 1'ollo1m: 

ft~&e two olor'to o~ el,~ot.lon ot oppoet te 
polltica, 4osSgnatod b7 t he b ot 
Ol!!Ct1on c~1 a!<m~1ra1 hall be con­
ntt\ut od nvaoeors, ··~ 

ftJld turtber prov14oe thn~ 1r a elork Cells to np-pE'!tlr to canvoa t !io 
precinct d oi ,e4, 

"'the Clta1 n or c crota17 ot 'be board 
c.r elootton comrrt1 l oners of tlle ar.u e 
politic 1 tR1th as tho c nv asor t tl1nr, 



oo.rd or loct 1 Comiosianera 

to pp~~r, or, !tor oppenrtne, fa111ns 
to c plet ld c n •• e 11 t r. . lotolf 
a po1n s oan ener ur tho • e littce 

a t on b t or t 1llng to ot.ft 

Bcot1nn 10602 p~•ldc tor the f1ll1n ot ny ~acanoy 
upon the rd or S tt1otey, and pron4ca th t tlle Do ot leotton 
c tastonera a 11 a ppo1n' 

•a Judg ot t he oltt1c 1 . rty 
c the ju o o uet th v c noy, an4 
to be aeloct d b) tbo o 1ee1 or or 
t ba rt7, •••• 

!;oo,1n lO&OS pro'Y14oe tor t be dell vo or poll boo , b · lot 
bo os, to. on t • d y pr1or to \ o electton, anG ~rov\~oa t 
op otto t 1o re taterea 

s otlon 1oeoe provt4oe tor the r 1111n ot R t pornry 
vac ney ln ~ho p~ait l n ot Jud o or ol rk, and prov14oe that tn auch 
caee 

''tbe JudL"'• o,.. Jud a r ont aml 1 r nono 
p t, t · n Uto clor p nt, r pre-
senti~ t t c o poll 1onl nrt:r a h 
por cna llin the vocane7. l 11 1 edt-
ot ly till , t r th t t • by t ho ael~ot10D 
or a . bor ot t bolr r'Cy tho pl ce ot 
o oh absent 3u4 or ol 't or Yttco.noy • ~ -

ond p~v1aea turt r that 

•the board ot cloot1o c ln 1 era upon 
r cet•tng t he nottoe ot ~•o ncr, ab 11 
nppo a\ to f1ll tbc o a Judg or olork 
or ~oputy 1 t1~n eo 1•s1oner or the .o 
poll t cnl r ty oa t he Judgo or oler' c ua-
1n t o v cano1, sucb appo!ntoe to be 
ael oto4 by tb teotonere or t h t rty. 
* .. 

seott nn lOGOD pro.tdeo to~ tbe udo~o of tho bOllota 
before deltvor,r \o tbe elector and pro•14oa : 

"J tor 4ell• rtns en7 bello~• to tbo 
l oct?ra the t n Jua . a or o post•• 

rJoll lQs ••• ehal l ·rt.te their net .. oa 
or tn1t4 n1e u on tbe ack or t ha ballots • 
•• 4 Jl .. 



seottoa lOUt prOTttea tor the prool-t1on ot the OOt&Jlt or 
the ballota &D4 their retura to the CCMIIS aatoaera, aa4 prort4ea that 
the yote4 ballota aball be plaeed tn the ballot box ad that 

•one ~ the JUO.pa, Who abal.l npnaea1 
the oppoa1te pol1tloal party troa tlae 
oae tattna the ballot ba, &aU reee1Yo 
aact hol4 the ko7 thereto, • 

•utd two Jud.So• of oppoalte poltttoa, 
aball 1-..dtatelT after the ooaplotiQI 
at~tns ot tbe atatementa •• • to tosether 
•·• · • and 4ol1 ower aa14 ballot a to eatct 
elect1oa oa.ataatone~.· 

om tbeae Tarlou proYlalona wblob are toUD4 tr the beata­
D111C to the eD4 or A.rttele XYII, lt 1a nry ·~ tbat t he purpoee 
o'l the entire euotaent waa tbat tbe eleot1 ana ln t ••• o1 t1ea be 
oonduotel under the .upor.ialon ot autbor1t1•• appo1ate4 by t he Boa~ 
ot ect1oa c~aa1oaera. an4 that tbeae authortttea be an4 re.~n 
at all tt • npreMutatt••• ot tho two l•atas or -~or po11,1oal 
parttea ~ the State. It 1• .. natlllr •• eaeenttal that the .. authol'­
lttea rea!n •• repreautat1Yea ot tbetr reapeettw pertlea •• tt t• 
t hat theT be repreMntattYea at the ttme of tbetr appota,unt. It ta 
the eatabl1~ rale of th1a state tbat auob a oo841t1oa oreatea a 
aon-partl..o boar& ot eleotiOD. 

In the eaae or State ex rel. anq -.. tcllt, a 4eola1on or 
the Supr..e co•u·t •· repone4 1a 201 o. $11, the cou.rt ha4 
UDder oonal4erat1on a aeotloa of the atatutea praot1eall7 14ent1eal 
with Seotton lOD&f, n.s. o.ltlt, aD4 bs4 befo~• 1' the queatton •• 
to wlla~her or no~ a • w of 'be Prosreaal.,. Pal'tJ' n• qualified to 
aet •• a Cammlaaioaer ot eotioa ln the Clt7 ot st . toula UDder the 

requtreaent that no .. ra or the board tlhoUt be ibera of the 
1M4lna party pol1,1eall.J' oppoa.C to tba' to mte the Oonnor 
belODS•• Thta aeot.lon oontato.ed _,. a·1•1lar prona1ou to the on .. 
berelnbetare reterre4 to aa to t'b• ehanoter or th• boar4 pJ>oY14e4 
tor 1a th1a aeottOD. The court atate4 (l.e. SA) t 

tllfhe Aot ot n• 17, ltll. aow GDier 
4laouaalon, bJ Ule ttrat aentenee ther.of, 
reel tea aa the obJeot ot tbe &actment, 
that 'tlWJ'e la henb7 er•te4 a aoa­
pa*tl .. D boarl ot ele•tlon oa.alaatonera 
tor ••h o1 tJ' pTerne4 b7 the proY1a1ou 
ot thta antele'. 0\b.e£ 2rona1ona ot 
'Ult u§!tllft' ot till t•catua\e enTi Ice 

C~ii1iraaieailoa .e, {2 
o.r• e~ a DOB•J!r lae boae• 0 .Ul7 
aueh a' '$0ii&-ooo14 not Tor• i4 an4 ••~ 
talnlJ pe~etuate&. UDl .. e the pol1t1oa1 
el1&1bll1t7 ot the .. ~era t h .. eot were 
written tnto the ln, an4 t he testala'an 
ao wro'• 'bla inteAt into th1a law in olear 
aB4. umda,akable woft8.• 



l'ebruaey 16, 1 ~• 

-e-
Aad at pas• 3M tbe obJHt ot the Aot 1e ata~ 4 1D the tollowlq 
1101'482 

•fhe potn\ obtetl7 aou&bt ... a •~ 
pent- boart of elM\loa e~aato.aen.• 

ADd acntn, ta eona14er1as tho 1-clalattw lJateDt t n the eiUlot at 
ot thi • aeotloa. •• ttDt tbe tollMtq nmlll'ka (l .o. SSS): 

-we are ao\ at.l• to . .. UJ' r-.• •b7 
th• pi'O'ftaloe .,nta1De4 1Jl \be flrat ela••• 
of \ha aeetloa UD4er oona14e,.\loa ahoul4 
ba 1Bftll4 tor ••7 lnheNDt or Hll'-ooa­
tata.l aeteeta. bla proYialoD, ID order 
\o etnallll7 .. o•re a •--part.laan board. 
1a eoatonl oa the OO'nl"'lo.r \be prl"rtl•~:• 
ot appoln'-'• ooaple4 w1 \h t.be crant ot tbe 
po .. r of appo1at ... , .. rtaln oon41tlaaa 
ot qual1t1ca\1on ln \ ho appota\ea , to-wit 
\ba \ two ot tb• aball be trca oae part,~ U4 
two troa aaotbe~. Doe a ta atll \a'- ta 
07 wlae a lut tbat pro't'latOD ot 0!111' 
Coa.t1tu\1on (~. I, CODatltu\loD ot l8f&) 
wbloh requ1rea the aqregattoll ot OUI' 
trtparttte go't'er..aen\al tano\1ona' e tbtnk 
not. • ba't'e a en that •• to otfleare auob 
aa election ea..1aa1oaer•, \be conat1tut1on 
baa lo4£e4 1a the Lostelature the poeer or 
av.thor1&1DC ot era ~o • appotatauta, 
or ('hat wh1oh 1a tuto.mOQD\ J the rlabt ot 
4•1•.-t~ b~ atatute to •o • one elae the 
111n1aterlal. J>O'MI' of p~lllt.ad . It aaye 
la etteo• to t be OOT•nora ' • • ban pro-.14e4 
1"or oertatn ottloora wh• •• 4ea11"e to haft 
e.ppotate4; wtll JOU appolll~ th tor ua • ' 
&otq eo, 1D n•h wlae •• will ettaetuat• ::!df."'• latent of aeourtng a BOD-:e!ntMD 

BJ' tbe .. atat_n,a of ov p,._ COQ.J't , I\ 1a appe.N!lt 
\ t at \hla ta no\ a b1- part1- boar4 repraaeatlq oDly tbe two 
~tea to Wbto~ ita repreaeDta\1T .. ha't'e att111a\e4 themael9ee, 
bu' tbat lt 1a a ~parttaaa boar« to guazaD\eo a ta1r eleotlon to 
all oaD41dat••• resardl ... ot part~ artlllatlona. 

The poet t1oa ot ov pru. court OD tht• lane la 111 bamcmy 
with 4M1a1ona in o\h•r ~rt84tet1ou. lD \he ••11 roaaone4 opln1on 
of ruts• P:Mler ta tbll ••• o~ tneJ> •· araJa, lit .Atl. Mt, the 

uprema court ot conneetteut 1D paaatna upon tbta .-me 1aauo aa14 
(l. o. IIO)s 

"Reslatl"'U'e ot TOten ba•• aumeroaa 
atatla\o%7 4u\1ea 1n ooueotton wtth tha 
»reltaiaa~1ea or eleottoaa aDd thetr -••qa•t or4el'lJ' ooa4uot. '!'he lepl 
pi'O'ftaloa that 1a Meh to• tuN ahall be 



Doar4 ot •• ,1 e taatoaera 

_,_ 

ill o:aetl,. 
aatcnera. Similar pr-o-
•~ be a e1oal 41•1e1on 

lt ,. 
conn 

~bat e a oo 1'108 1e a ual1t1e t1 or re uta1t• to 
the t1111D8 ot tbla a1t1oD. • 11 • t•• n aettle4 b7 the r1 t 
caae, aupra, nen1n • court oo •tdue4 th eona14 nt1on to be 
1•• t he re lr t at • pol1t1c l talt ot th• a-ppointee. t 

pa Ut l t ta atated: 



Board ot l ectlon c 1:m1onoro Fehruocy ~o, l :54. 

-II. 
H v1o& 4otorm1no4 that one of the ~ualtt1cot1ono or a j dco 

or clork ot oloct i n 1a t ~t ho ot bo B nown r opreeentativo of one 
ot tho t1"10 loodJnc parties. we o cnnfrontcd with t he ,.,aoetton ot 
w t ar t ho t wo 1 din~ l1t1cnl rtlea 1t 1tn t ho ntng or )oo. 
10572. r'e ttrat r orer t9 t he r1 t Coso , oupro , .her oin tbto 1den­
t1o 1 ~~net1on .ns r roa tod. oapondcnt ' right d boon appointed 
by the oerd ot "l oot ton commlealono.ra or the City ot t. t outs no 
an ndmitt m or ot the Pro o ... tvo FartJ. In tho nntioncal elocttona 
t t .. o Pro 851 vc an4 t ho Demooratlo r artloo wer t o t o l~o41n 
t1 s ; hownv r . in t hle atato tlo 1 ctton r turna tnd1c ted t h t the 
De o~ tto ~·n4 Rep·1bl.t onn a r tieo ser the t o 1 \8411'"' or ni?...:lt tons . 
The Ceurt hol4 t at i t ao tbe two londln' r ttes in t t. to tate 
Who o t1 tlod to r eoontatton, at tina on Nl 5712na foi!otrs : 

• From t t lo no know t hat tbe ocr tlc I r ty 
llod in t i o stoto at t he lnat or.er.al 

olootion t he r eatoet number of votee , rol­
l onod by the Republican J a ·ty ond tha t ro­
. roas1• F rty ree~octtvely 1n t bc or4or 
no;il_,. The 1 ding party 1n tht a at. te 
polttlooll y op coed t o that to h1ch ~ho 
Governor ~ho ppo1nto4 ro3non~ \ belonso. 
t o then t tJe Ropubl1con nrtr . nd not the 
l•ro 'r oa 1'Y • rty to hlo roopomlont bolon • ., 

no t hat t l ero y be no m1sundcr aton41nr, 1n r eo otto thoao 
~ho protean n1l , lanoo to n atnto rnlttlcal ~. whothor 1t bo 
Domocr tic or Republican. ana y ' n Q o{Nr ~ion now prof oaa t o bo 
sup rt1nr a ttoket which lo opposed to e tlo~ot doraed b y tho 
e:ocrntlo an4 opubl1oan l ortioa, we unhes1tnt1~) t?l4 t~ot they a 

c bor o and s upporters or tbe t b1rd rty. cur poa1t1on t n t his to 
ouatatned by t he Supre o Court or Connoot tout an4 ot t.ta ~t~tn . t 
en happe ned that t ho altu tlon pr ocnted tn your r o tt~ot t o ve ot -
1lor to tho o1tuot1on r oported ln t ho cane or ol4a • · Osborno , 21 
.t l . 1090 : 

"In roapoot t o t .e tlrot olat a , the otr-
ou.: atonooo attend1. s t be or1 1n n4 htotory 
or the •cttlzona • t1oket ar e dotatlod tn the 
t1n4t ns. e cx~r"ct such as aro to the 
~urpoao. ur • ont to pu 11o notico a epub­
ltc cmuc s ft88 hol4 Octob3r 4 tor the 
purpoae or norntnattn oandt ~otea tor t he t own 
otrtoea to bo t11lt4 at t he town oetlng 
ororoaot4. I . tat oly otter t he onucaa 

a orgnntzod, a plan for dns up o C1t1zona 
t loket 'rom oandteate a or nll pol1t1cal 
t1eo, a dvocatod . tor dtsouae1on tt 
was vote4 t~at the nopubltcan o uoaa adJourn, 
end that o Citi zens couc o bo or ntzed . 
'i'hornur on, ao e t " OT" t 1tteon Democr to 
~o were preo~nt, but 4 not rt1otr~to 

tn t he prooeedtn~e, oa~o torwar4 and cted 
wltb t e about f!tty opubltcano ho er e 
prosent, tn no~tnottng tho C1ttzena tio~et. 



Board o'f Eleot10D Commtaelonen 

.g.. 

fte ou41datea DOJI1Date4 wr Republlctana, 
uoept thoae tor ~- olert, treeau.rer, 
and one 8J"SD4 juror, who were D•oora ta. • 

ln paaela& npon the 1aaae aa to whether or not a polltioal 
~r had been to~4. t he court atate4'(l.e. 107l)a 

• e are abun4antlJ aatlat1e4 ~ the taota 
atate4 1a \ba tlndlDP tbat t or \be ttM 
be1q, ani tor tbe pu.rpoa .. ot the eleot1oll 
un4er oona14er t1on, ud w1th1D the meu1ns 
ot the ln re utr1DI t h• ballot• to OOD• 
talD the name or t he part~ tasutns th .. , 
there •• a C1 t1sena PanJ' tn Brantor4. 
Tba el_, ot ~ la 0011 ••-Ual. to the 
~nuatioe ota e em· xi .. , epi'1iil 
la\o eslatiiift oa te •itg•iii1ef .2! a 
snteuli£ e eOHOD aDa Wi DO fDtentT<ra 
o ooailauty a er ihe n:lifl'a baa r.••!C\• ro bola \lie ooairarJ'-.outa • atrt •• 
blow at that 1D4epeDCtaoe lD poll tical 
ao~1on upon loh the soo4 gonrnment ot 
a looal1t7 aar 4epeD4.• 

!be preme court ot conneotteat tn the 1ner case, su~ra, 
atrtra t hta rullq ana atate4 (l.o. Nt-D50) 1 

"The th1l'Cl ola.ta ot the reapcm4ute 
1uwlvea tbe rtptt\11 exlo,elloe tl t!alt 
IDlep tent Republ1eana ae a polittoal 
pert,.. I n t he nrat pl ooe, the ID4ep-.Aa' 
epublloan \1eket oooup1e4 1e&all7 a pl oe 

upou the ottiolal ballo,. ~hoae promot1D8 
tta extaten .. ba4 oompl1e4 with t • law! 
an4 ha4 reoe1ft4 r•oogD!tloa at the· aMa 
ot tQ aeoreta17 ot •••t• ta o01tt01111 t7 to 
tbe pro•t•tona ot the atatute. But oooneel 
tor the reapoD4en' 1u1at t hat the naoea 
pleoe4 upoD the ballot were plaoea there 
b7 per110na wboee aaMa a:ppeare4 upon the 
RepublioaD oauoaa 11at aD4 wboae pettttOD 
to the oeoreter.r ba4 opeelt1eallT atate4 
tbet t ~ aipen wen Rep&bl1oau. Jt 1a 
not r ecr-1tred that a aew pal"tJ' a ppl71DC tor 
ott1e1al reooSD1tton on tb• ottlolal 
ballot aboul4 laaue tor\h tram a caTe ot 
atallaa, and H aomp<NMd ot maleotatente ot •••1'7 poll t1eal atripe. rther, by one 
ot the pro.1a1oaa or general a\a,utea. t hoae 
appear1q upon the I D4epeDdea' epubl 1 Hll 
\1okat eutamatleall,. aeparatel th aelYea 
tro• the orl~a~ Republ1oan orgaalzat1oD, 
eaeh one of i~ b7' ao•1DC1F beo0111q 
•a •ud14ate tor ottloe upon the ttaket ot 
another part,. or orpn1pttoa•, 41ttennt 
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In an earl7 Worth carolina caae, ull• •· orrow, :51 o.K. 
100:5, paae4 upo11 bJ the SUpr.e Court ot that state at the tic e 
ot the rtae ot the Popullat PartJ, a number ot eleet1on reg1atrara 
ha4 beea eballeapt tor the ree80Jl that thq 414 aot qaal tt7 
under the law or that atate wh1ob proY14ed that the eleotion board 
•shall appoint oae o1t1sea an4 a11t1e4 Yoter tor eaob ot the 
pol1t1oal pa~lea ot an4 tor ... b eleot1on proolnot. ••••• It 
appeare4 tbat ou ot the appoint•• attapto4 to qual1fJ aa a 
Republloan resiatnr an4 oonten4e4 tbet ho •• entitled to aot ea 
auoh tor tho reaeon that ho ne a nepubltoan ln national pol1t1oa, 
althOD&b, he waa a D_,orat 1D local poll t1ea. The Court rel:O'Y1Jl8 
th1a reslatrar, atated aa tollowa (l.e. lOOC)a 

"l.P. · .11110n .. ,.. be la a Republloa.n tn 
aattonal polltlea, but la state ani 
OOUDtJ pol1t1ea he YOtea the D ooratlo 
tlck••· !bia, ln ., op1D1oa. 41aqaallttea 
hla ae a Republtoao restatrar. It 1a 
11 ke a Jvo_r • whn two part tea are on 
trtal ln the aaae oaae; though he ae.y 
be taYorably 41apoae4 aa to one ot th•, 
lt he haa tbraa4 aa4 expreaae4 an 
op1DlOD &dYerae to the otber, he would 
'- 41aqualtrtet.• 

our on &upn.e court ln pan1ras upon t he queat1cm aa to 
whether a Prograaa1Ye nepublloan ooul4 alttr aa a epubltoan 
under t he el .. tlon statu~••· atate4 1n the right case, supra, 
(l.o. Ml-~)z 



:" )Qr or J.oct1on '"'ca .. tf.J~ionortJ 

• 1 '" -

onotc ~n oonr1 . ot.l a to~le, oould 
• cl1o' oovo boc.o. o la 1 poo !'o.oto, 
to t he o~to t of cludtnc JudJol~l 
dotou!natt~n o~ t lo fnct? o tht~t 
not , th w:-.- cc 1r t tu:a t if t~10 r o 
u r u o1lont o t1110 point of PGrty or 
or ocx, o rro r oot v. r' t oo otvln 
to ~o;ubl1can n~ a r o t~ o nolo 
m. thtn t t a 1 v • n purvtotr tro tt o np~l ' ­
eo.tton or tho i"~I'OO' nt1on ot •rt t or~ 
ot rro e or 4uty njo•n ' " 

t!'le fore conclude t ha t t h C! ttze o ttc •·ot ond tho o 
1eatton oupporttnG 1t o to bo ocno1~arod n any othor poltttcol 
orsan1:-:.e .to.. or pBrt:V \71 t1112 t o '"1U ! ott of tho u 1 t lo ol otlon 
ln a 

III. 

ch ll now pos n o tho provtaf ~ fo r tt.o r . 1 of s o 
ju<;c;cs n ! ""VO lost tho1r euol1t!e t t "'r1B :ld t h"ull .. rt~.t t o n<!t . t 
tl .. e t oe ln."11nt~ 1 t shoul..! be etototl thot ot t h .at ". oot 1 n j~O~"' lO and 
olcr.s of ~loet1 cmo r "'llb t ~ orficor:) nn(! t ll.e noalt1 'ln t'l!.'Ch t hey 
told ts n off1co. ~hie lo~uo 1n d tc .~n . ·n t•o e~no or 'tato 
ox rel . ·onc~n1 v. r n y~ 191 o . 631. Jn dcto~ tntnr, thto ta~ua 

ho ~ourt ot~tod (l. c . 64GJ : 

rart of t !.o runot c ono or stu to 
nt to ~rovido oloct1~r. for 

puh 1c offi coro nn~ tl t lrntob out~.ble 
off1ooro ror ''utttor:: 1n operation c.; ch 
I rovletona . ~ hOv in t11& cnuc') tl o 
r lntcro hO t.av bo ,n d'Jl: a~· :)1r.ted 
JuOgo~ ana cler o~. ol ~tlon nt~otr 
r opect l ve prcc!noto. oc9upy!~~ roa1t1ons 
c t and eonto od by 1 • .botr rlcht 
and outhor1t~ to or ro. t la dutt 
tncu:..~b r.t u t infl teo :rr . th 
l.octolott va r.mnt or tbo t to ·~v 
m 0 dW"at1 on o.r t . olr t. 3 t.! tt~1 toly 
r1 o<l; tt ot • c!ut1 a plotr:ly M.1r· o4 out , 
nh1oh nrn or t cblto 1 ... portanoo n 
clonrlY ror tbo boners t or tl. o publlo. 

• ... . 
'Mao c:wl \L"n te or the ~rrt co l eld y tt ·.l t 

oo Gll G corto1n pr lvtter.co · 1 t -
tl s, ouch ao e oontlon fr~ jUI"J 30rvloo, 
er o fl~lJ r rovidod tor; hcnon, !t to 

p t t t 1. t•o ~oSt1 n ()OCU"'l!cd b~ 
r lutoro. t hor o aro r:1c \l •tho ldo o 
o. tcnu • t1 n , omolw .t , end 4uttos•. 
t1h1.oh ar , cocntt 1 re«"uto1 teo 1 n or<iar to 
c st1tuta t~e ~, ttl or J a o an4 ol r · 
ot 1 tt • n of'f'ioe • d tl1n tho wall 



a4eratoo4 ••mn ot tbe t tara. • 

Aaeorcllnsl7, auoh ortt .. ra ean oD17 be r..,..-e4 1n aocordanoe 
•1'h the re•opi&M rul•• pel'ta1a1ns to the s- mo't'•l ot publlo 
ott.te1ala. Seottoa 10&6f proY14aa Oll8 oth•r th1 a that 

"two ot the commiaatonare of opposite 
politloal partlee aball haYe the power 
on flJl7 4a7 ot rect•tr ttoD, re1'1a1on 
or ·rectatr.ttoa or aleotton, to re.oYe 
ea;r Judsa or olerk who tn tbe!r optnton 
la f*111 to pertora hie 4ut~.· 

Tb ta sl fta the boar4 11 ~ p er to re.GYa • Juctce or 
olerk tor aalperto~•• or noD-pertor.aanoe ot tut7 on reslatra­
tlon or a1eo,1oD 4•7, but o&Dnot be eonatrue4 •• author1ataa a 
reaoT&l at u~ other \1u or under an~ otbar ooD41tlou. 

Seot1oaa 106•, lOIY•, 10101, 10608 an4 10f581 grant oert4l1D 
po••r• ot remoftl to the Boart ot •teottoa 00llllll1aa1onere, noae 
ot wbloh are app11eable heN. Po•-•ins onl7 tbe autbot1.t7 to 
make tba r.-o.ala proY14e4 tor 1n tbe tore8Q1DS aactlona, tbe 
Board 1a n•hout power to reao•• Ju4se• an4 olerka tor other 
roaeona. 

•It notwltbataDitas the tara, 
pro11atoe le 4e tor a romoY&l 
upon oerta1a oon41tlona, or t or 
eertain reaaoaa, tbere oan be no 
ftl14 reii0Ya1 peD41q ~he tei'SD 
unleaa aueb ooud1t1oua or reaaoaa 
appear. either pre.a.pt1Y•l7 or 
otberwt••·• 

State ex nl • ..-. 

The 4 .. 1a1oa or thla oa .. la oonalateDt 1d th the utabllt~hecl 
law 111 thta State and hl baraoft7 wt'll the 4eota1oaa of the 

pr.ae Court ot the Un1te4 ~tat••• •• t1rat ••tabl1ebe4 b7 the 
rul1D& ot tbat ealA•t Jurtat, Cbtet l'Utt.. n ball, 111 the 
oelobrated eaae of JlarbUJ7 Y. Jfa41 SOil 

Tbe alt atton in tJ:ae oaae here un4er ooDa14ent1oa ta 
enalosoaa to the oon41tlon uta1q ln the n•t an offteer baa beea 
appointee\ oz eleote4, ou o~ t • requ1att .. beln& tba\ be btt a 
nal4eDt ot the 4l•tr1ot tram 11h1th b9 1a eleotel• Art• e1eott011 
h• re.oYea to aa~ther OOYDtJ or 41atr1Gt aa4 tbere~or. tortetta 
hla o1t1ae. It would ••• tbat the re~iH!ftent of rea14u.oe or 
plae• ot buetn••• in 'be J)'l'Hillet tro wb1eb the Ju4p la appo1Jltec1 
la a aiallar ua11t1cat1aa to t e re ulremeat that he ~~eent 
'be part7 t wbioh be te choaa. 
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In t he o s e of ".t , .. ·ey v • . ~. t e , ~ 
the effect upon the r1 h ~ o! Yon .ey to ol 
elected, by li s ce s in to b c res i de t of 
flnd the follo 1ne- s t r; te. e:rJt:. 

I n • 236, t he ~our t dt seu &'3d 
t he off i ce t c t \oh n ·£ 
t e county . t p ge 24C e 

' 
" ~ ction s i x or t h t 1~th · r t iol l f t he con-
att a~ton of In en~ r,ro~tecs t h· t • ell co\L~ty , 
to shi p and to«n off1ccrG Ghcll ro 1 o t tntn 
tncir r oop ctlve co~~ties , t o n~ l ps and to n.~ 
an s hall keep t heir reopact 1vc offi ces t such 
pl acee t her ei n, and pcrforr.t cuch dut1 e&, "'" m~y 
bo <.;1rccte! by 1 '• • I , tbcn, Yonke~ , 1 

o ~b r , 18G~ , cen ·cu t o ze 1do l n 01 \ .~vn coa~ty , 
· a all c u , 'L.(l t J erob boh ue n ro, o· t ed tb 
o ffi ce , and it \> en e v· oa t; mtl .. ny £:ubco uent 
claim, or ntt J.•>t of any on , · ~onl;ey • .. ·le u t y , 
to hold . i b ~ to or t een e !C utl ea tt~ of, 
oul b ttuuu r t - et · u~uz ,· t i n. 1 y 

YB. rlle li\) 1 s t on er s of r . ukl 1 • Cou.ltY , 
la.ckf . 116; In t · t o 'l~ . Jor,c , l In • T 
t te vs . l t: . , : 1 In.. 516. • " • .. • >~ 

It i s the rul CI t nt tho qur. l1 t 1c ttons r. re no t nly r equired 
et the tt~~ of oppo · ntment t th~ t they uo~ continued i n t he 
t~nure of t l,e office. 1n the corly c~,;:c ot Peo le vo. tl 'I or m, 5 1cb. 
1 ·, t tle r ul l i s t here ot·1t ed, 1 . c . 147: 

1s appo1nt~acnt ap,e o t o have been rogul r . 
1ut 1\ 1 o t e w h tb t ~fl eer ~ o!n to ' 
tor a t6 . , orozy pur~oso , ebould bo ~ lcG~l 
appoint en t . t he usu put1on oh r qcd t s a o 
t 1nuin u ur')· tlon, nl l "ed t o ;.~ 1 t i n t be 110n th 
o f Ju r. , 18~7 . ;cy r l ~ntf e ~tter t he 001 Pnce ent 
of oe~ t ~~ ~ry tar • rr.e r ule t • l l eettl cd , 
t h· t horo t nc '-~t te o· ll ;• upon en 1 ~1\ l ttu. l to 
oli.o hi~ tl t l e t o · n o ... l e e , he u t .ho ~ t e 
oon t 1 n ~. .!L. o:r.t u t __Q!_ 91. .:.Y.. er \ m\.2: t k.l! n e_~.:. .ll 
-9.. ....!.:,._ ~llJ.o :rum.. t . _f. !.: 21. o f c e 1 .. 

T t s r al 1e 111 nf f t m d 1u t he c :--s e or 1\t orney oen r .. 1 va. 
k~r , ~l l t eh. 639 , 1 . c . 6352 -

• .t per on ho 
qu· 1f1ed for 
ttnue t ncrc1n dur!~ . tbe p 
sicn~t1on, ccasin t o no r 
of n 1nco .po.ti bl e offi ce , 

J t ez 1n tc hl G i nc~ b cy. 

nd 
con-



aou4 of .. tton ao..t• tones-a. 

aY!Qg ooaoluded th t a forfeiture of office exta\a d •hat 
the board of eleotloo oo .. t eatonera are without etatutory authorltJ to 
,. ..... tboee clatc1 the poa1tioD, we refer to eotloD 1118 R. • o. 
182S. Tbta aeottoa pzoY1<1ea •ut aa otlon lD quo wu.ranto MJ be 
brousht agatut UJ p•eon who ab&ll uaurp. intrude lDto or Ulll .. fullJ 
bold or exeORte &aJ otttoe o~ franobiae. 

OM of the more recent oaaea wherein ~la aect1oa •u 
oonatdered la that of ClYlo League ••· Ol'J of s '.Loula• aas • • 891. 
ta tbat cue eUJ I,. weeka lla4 been hol4l the poaltloa ot uperta,eDC!ent 
Of EO&Y&ttooa lD the CltJ of wt.~uta. f.bt ol\J Charter prOYlde4 for &a 
ezamlDatton ~ 'be he14 &D4 aa ellsl~e ltat to be prepaze4 ooatalat-c 
the aaaea of tboae h&Yl the requlat te cpal.lfloa.,tou. oae • , J. 
Koleute had oeea certlfted aa eltai'ble but 'the etr t oo taa1oMr re­
tuaed to appoint hla ud reta1ae4 'he 4efa ant eete. 7be covt bel4 

. that lDjt&BOtloa wae aot the proper r nedJ to col'rect tbe al tua\toa aB4 
putloulUlJ polate4 CNt what la now seottoa 1618 R. a. lo. 1929. aa 
\tie proper prooe4ue a 

•rhe juzta41ot1on of a .uper1D\ea~eot of es­
oayatione ln the cttJ ot St.Louis 1s coextensl•e 
wt\h the ooundartee of sa14 ol\J. He baa auperta­
$end1ag oon,rol oYer 1 exoayatloD8 theretn. e 
la paid out of t e treaaurr ot snld otty, aad t~o• 
lta fuade. Bia dut1ae relate w tba :bllo welfue 
of eald amtolpalt t7 ud •• ou conoet•e of DO 
soo4 reaaon for bol4las that ~be p:roY1aloaa of tbe 
atatu•e, heretofore quoted, aboul4 oo\ ~P1J to 
thla office, •• well aa to aar other otfloe ot eat4 
Oll"J• the atatute, npra, affords a ap a dJ' aa4 · 
oo~leie reae 1 ltbou' resortl to a court of 
equttr. UDder lta proYlaioaa, the right of tbe 
laoumben1 to bold the otftce o be taqulred tn\o, 

hie re110vAl obtained. tf .he 1 ftQD8tullJ 
bol41Dg &a • the fact ~t the 1 o ent ta 
hol41ag aatd poal\lon a t tbe ple .. ur• ot the atreat 
coamlaatoD l" ·pre enta no obataola 1n tbe •&J of 
oonteatt h1s r t h, . to hold the poaltloD UD4.r 
aboYe ata~te. • • • • • • •!be aboYO •t \uta la 
not oal.J aufttotent to ooye% the preaeat oue, but 
lt ba.8 b ea the eatabll ebe4 doo•~tae of thla court 
froa lta •arlleat blatory ' ' lDfor \ton la 
th• nature of quo wa.ranto wae & p~oper re-.dJ 
to 4eterm!nedthe tttle 'o an of floe. • • • •• 
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In vlow of th f orcgo1 , 1t le the optnton of tbie 
depert!tlent tbn.' the Oa.J'd of El <-ctlon co l e 1one:re baa no po~ ~ 
or autbort ty to re.,. v• Juc!«es antt elcrta of oleot1on after they 
have once boen f1n3lli appoi n tee exoep' tor failure t o appear nn4 
per form their aut1es on reatet~~tton and election d re. t here 
being no et~tutory provis ion ranting t h1a power . 

However, 1f lt be a f eot t~ t oertol n judges cler ks 
of el t1on are no lo er eu l f tod t o act t bey no longe• are 
Nknown ee~J'800nt~t1Ve8 ~ Of tbC tWO l eadi ,0l1t1c• l p· J't108 Of 
t hl s eta te, ( atf tllatlon wl th t.h• t tJO lc~d1 n ·., poll U 021 p r 11eo 
or the state belng ~and~tory) t hen the e ju ~•• ~nd cler k o 
unla fully holdt a their reepeo,lve of! ices ~ e subject to 
an nppropr1atc legal aotlon l n QUO warr t o to ouot t heo t~om 
their : oapeott•e off1oes. 

Respcottully submi t ted, 

Y Moll rm1 ctt. 
t ozney aen ~cl . 


