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“BOARD OF ZLECTION COMMISSIONERS: Authority to remove judges
and clerks of election.
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Board of Election Commissioners,
Kansas City, Missouri.
ttenti r "e

Centlemen:

Acknowledgnent is herewith mede of your letter of Yebru-
axln 1934, recuesting the opinion of this office on the
¢ matter:

"7e have been confronted with a question
that I would l1ike to bhave rn.r opinion on.
As you m, there ts n tion, both
priary and rogress under our
City eharter for u{y elals, The pri-
mary 1s Narch 6th and thc general election
is Marech 27th,

There has been a movement started here,
known as the National Youth lNovement and
also as the Citizens « It has been
called to our attemtion, by dboth of the dom-
inant politicel parties that there are some
instances where Judges and Clerks that hold
commissions have deserted their respective
parties and are now declar themsselves to
be non-partisan., In your opinion, under the
law, would the Boaprd of nutim Ccniutom
be Mtﬂu in removing these Judges and
Clerks who have, as above stated, deserted
their parties in this election?

I trust $hat you will let me have this
opinion Mntoly as the time is very mn
and the question involved seems to be of
izportance to a large number of people here."

Article XIVI of the Charter of Kansas City, ¥issouri refers
to nominations and elections. A portion of Seetion 417 reads as
follows:
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*All elections provided for by this

ebarter, whether privary clections,

elections for the choliece of officers,

or eleotions for the submigsion of

questions to the voters, shall be econe

dueted by the eleeti n authorities preserided

by law 3?3 of the elect
Lawe o' ! %ﬁ gfg%f §o ag Fﬁ
Bloctions oxue%% ag provision is b o

ade by this charter,”

From this cuoted section it is apparent that the eity Charter
provides that the eleetion authorities preserided by pceneral statu-
tory provisions shcll conduct the eity slection, Mo attenpt is made
in any section or ehapter of the eity Charter to estahlish the cuali-
fications of eleetion officials, This has been left entirely to the
lLegislature, “ome feow matters have been specifically provided for
in the Charter, sueh as the form of tho hallot to bde used in the
runieipal elections, but the chartor provision in this respect is
limited to the ronuir.moat that "ballots used in nominating snd
electing the “ayor, members of the Council and Judgoa of the Munieipal
Court shall be without party mark or designation, *"**» (Zeec. 421)

This provision respecting the form of the ballot and providing
that no party desigration shall be placed thoreon eannot in any way
be oonstrued ns varying or affecting the cuslificationes required of
persons appointed to aet as Jjudges or clerks of election, the Charter
making no provision whatsoever 7or the appointment or cualification
of Jjudpes, elerks or other officials of election, Absent any such
provision, we arc reforred by the Charter itself (lee. 417) to the
general orovisions of the sleetion laws of the state applying to
eleetions in cities of the elass of Xansas City to find the soverning
provision on this cuestion,

The general statutes respeeting registration and elections in
eities !laving over 100,000 inhabitante are found in irtiele IVII of
Chapter 61, He.5e Y0 1589. woetion 10687 of this Artlele provides
for the appointment of a DNoard of Tleetion Commissionors for such
cities, to be composed of four menbers of whieh the

"ehairman and secretary shall be of
opposite politiecs, *
and
"two of said eleetion eonmissioners
##%%5hall bo members of the leading
politieal party, politically ovnposed
to that whieh the Covernor belongs.”

And that in case of a vacancy

"the appointee shall bo & momber of the
same political party to whieh the person
vhom he may sueceed belongs,”
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and that in no ease shall

"rore than teo narbers of said board
belong to said politiesl party.”

Ceetions 10871 and 10672, ‘eie 0. 1929 provide for the
seleetion of judges and elerks of sleetion and reculire, anong other
things, that they be citizens of the lUnited States and entitled %o
vote ‘n the same at tho noxt genersl eleetion; trat they

et either reside or be employed opr

have & plaee of business in the ward

in which they are ssleeted %o net, "
and that they shall not have bean

“ponvicted of an offense punishable
by imprisonment in the penitentiary, "

ar
reonfined in sny county Jeil, work houee,
penitentiary, or house of corrsetion
within five years prior to such election,”
and that

Seetion 10086 respecting registration, ;rovides the procedure
to be fol'owed in rocistering vetors, and in the seeond parasranh
provides:

*"Two of sald judges ef election of
opposite polities shall have charge of
the rogistry books, and shall meake the
entries thersin required by tils
article * **»

Section 108680 provides the dutiss of the elerks of elecilion
aeting as procinet canvassers, as follows:

*The two e¢lerks of elsetion of cpposite
polities, dosignated by the hoard of
elaction CGNM1B‘1ﬂnﬁ!8! shall be eon-
stituted esnvassers, "%

and furtier provides that 17 a clerk fails to appear to eanvas the
preeinet designated,

"the clajirman or seeretary of the board
of election eommissioners of the save
politieal faith as the ecanvesser failing
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to appear, or, alfter appearing, failing
to complete eaid canvas, shall irmediately
appoint a eanvasser of the same polities
as the one absent or failing to aot.”

fection 10602 provides for the filling of any vacancy
upon the Noard of Reglstry, and provides that the Poard of Tleotion
Comnigsioners shall ampou{

"a judge of the same politieal party
ae the judge eausing the vecaney, and
to be selected bz the commissioners of
that party, ****

Seetion 10603 providee for the delivery of poll books, ballot
boxes, ete. on the day rrior to the election, and provides in re-
speet to the two registers:

net shall b
of said Judges **** and the key or keys
shall be given to a Jjudge of the opposite
party.”

Seotion 10606 provides for the filling of a temporary
vacaney in the position of jJudge or clork, and provides that in sueh
case

"the Jjudee or Judges present and 1if none
present, thén the elerk present, repre-
sonting the same political varty as the
person ocausing the vacaney, shall irmedi-
ately rill, for the time, by the s#l=otion
of a mepber of their party the place of
sueh absent Judge or clerk or vaeaney “**'"

and provides further that

"the board of cleetion commissioners upon
receiving the notiee of vacanoy, shall
appoint to fill the same a Judsa or clerk
or deputy sleeticn commiscioner of the sane
politt party as the judge or elerk caus-
ing the vaecaney, such appointee to bde

ﬁlztoi by the commissioners of that party.

deetion 10609 provides for the sndorsement of the ballots
before delivery to the alector and provides:

"Bafore delivoring sny ballots to the
eleotors the two judges of opposite
polities **** ghall write their neres
or initials upon the back of the ballots.

St he
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Section 10619 provides for the proclamation of the count of
the ballots and their return to the Commissioners, and provides that
the voted ballots shall be plagced in the ballet box and that

"one of the who shall represent
the opposite inl party from the
one taking the ballet box, shall receive
and hold the key thereto, "

and that
"said two Judges of opposite pouun.
llnn 1—.&1“.1; after the completing
in e statements to or
? g of th t ta "0 ta:oth
* and deliver said ballots to sai
olutln commissioners.”

From these various provisions which are found from the begin-
ning to the end of Artiele XVII, it is very appareat that the purpose
of the entire ensotment wae tha‘ the eleetions in these cities be
eonducted under the supervision of authorities appointed by the Boamd
of Klection Commissioners, and that these authorities de and remain
at all times representatives of the two leading or major political

ies of the State, It is eertainly as essential that these author-
ties remain as representatives of their respective parties as it is
that they be representatives at the time of thelr appointment. It is
the established mule of this Ztate that such a condition eresates a
non-partisan board of eleetion,

In the emse of State ex rel. v."right, a decision of
the Supreme Court En Bane, reported im 251 Wo. s the Court had
under consideration a au{iu of the statutes practically identiecal
with Section 10567, R.S5. ¥o,1989, and had bdefore it the gquestion as
to whether or not a member of the Progressive Party was qualified to
aet as a Commissioner of Eleetion in the City of St. Louis under the
requirement that two mexzbers of the board should be members of the
leading party politieally o to that to which the Governor
belongs. This section contained many similar provisions to the ones
hereinbefore referred to as to the eharacter of the bdoard provided
for in this seetion. The Court stated (l.ec. 333):

*The Aet of Mareh 27, 1911, now under
discussion, by the rint sentence thereof,
recites as the objeot of the enactment,
that 'there is hereby created a non-
partisan board of election commissioners
for each c¢ity governed by the provuim
of thu muu'

tainly mmu unless the politieal
eligibility of the members thercof were
written into the law, and the Legislature
80 wrote this intent inte this law in clear
and unmistakable words.*
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And at page 3386 the objeet of the Aet is stated in the following
words:

“The point chiefly sought was a non-
partisan board of election commissioners.”

And agnin, in eonsidering the legislative intent in the enactment
of this section, we find the fo remarks (l.e. 338):

"¥e are not able to see any reason why
the provision contained in the first eclause
of the section under considetation should
be invalid for any inherent or self-con-
tained defeets. This provision, in order
to eértainly secure a nom-partisan board,
in conferring on the Govermer the privilege
of appointment, coupled with the grant of the
of appointment certain conditioms
of qualification in the lpgztu. to-wit
that two of them shall be one party and
two from another. Does this militate in
any wise sgainst that provision of our
Constitution (Art. 3, constitution of 18795)
which requires the segregation of our
tripartite govermmental tions? Wwe think
not, ¥We have seen that as to offieers such
as slection commissioners, the Constitution
has lodged in the Legislature the power of
authorizing others to make a intanents,
or (that which is tantamount) the right of
delegating by statute to some one else the
ministerial power of appointment, It says
in effect to the Covernor: 'We have provided
for gertain officers whom we desire to have
appointed; will you appoint them for “L
do 80, in such wise as will effectua

gur gjpress intent of securing a mon-pertissn

By thess statements of our Supreme Court, it is apparent
thet this is not a di-partisan board representing only the two
parties to which its representatives have affiliated themselves,
but that it is a non-partisan board to guarantee a fair election to
all candidates, regardless of party affiliations.

The position of our Supreme Court on this issue is in harmony
with decisions in other Jjurisdietions. In the well reasoned opinion
of Judge Feeler in the case of MNiner v. Marsh, 129 itl, 547, the
w?&ﬂ of Conneecticut in passing upon {hu same issue said

+Ca :
"Registrars of voters have numerous
statutory duties in connection with the
preliminaries of elections and their
subsegquent orderly conduet. The legal
provision that in each towm there shall be
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two 19 uncuestionably besed upon the experience
that there will always be twe parties of
predominant size. Yet in the various towns

of the state there have often beon more than
two political parties and in the larger

tomms for years ordinarily this has been the
case, yet the law has not :rmad for as peny
ncutnn u there nnn e parties,

vithout suestion, and elorks of slestion are in exaetly
the same position as are election commissioners, Similar pro-
visions are recui to-wit, that there must be an equal division
of the appointces wosn the two leading political parties. 1t is
therefore our ion, Jjudging from the deeision of the Jupreme Court
hereinbefore re to, that the statutes require the appointment
of two judgos and one clerk from the Demoecratie Farty and from the
Republican Party to serve at the oity sleections,

That such & eondition is 2 cualifieation or requisite to
the rilling of this position, has likewise been settled by the "right
Case, supra, wherein the Court considered the econsideration to be
givem the requirement of the politieal faith of the appointee. it
page 339 1t is stated:

*The condition attashed of belonging to

a oertain indefinitely designated politieal
party is a mere condition of qualification

no different in its last analysis from boti
the statutory and constitutional requirements
of age and learning, and residence, as applied
to a Judge of a eireult ecourt, and other courts
of reeord (matutlu‘ Bn. 26, Art, 8
Secs U843, R85, IM) SUG > T

an : By ou

; 6 tho bocuormtm of
the Sttto uﬂ""’l', {2ee. 11098, R.3, 1909);
to the ts of our several normal sehools
{Seec. ReS, 1!0.) to the State Doard
of mimtm (See, 597, R.3. 1909); to the
State Board of Hortioulture (Seo, s ReSe
1909); to the State Capitol Commission (Laws
1911, p. 108); as we have seen to the Jupreme
cour‘ G_uaiucﬂ. and to others, too
numerous to mention here. : ;

SERTTE L
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fiaving determined that one of the cualifications of a Jjudge
or clork of cleetion is that he must be a known representative of one
of the two leading parties, we are confronted with the ~uestion of
what are the two leading rolitical parties within the meaning of “ee,
10672, ve first rofer to the "right Case, supra, wherein this lden-
tical ruestion was presented. Respondent "right had beeon appointed
by the Poard of Fleetion Commissioners of the City of “t. louis as
an admitted member of the rogressive Party. In the national eloetions
tho FProcrescive and the Demoeratie rPartics were the two leading par-
ties; however, in this state tre oleetion returns indicated that the
leroeratie =nd Republican rFarties were the two leading organizations,
The Court held that it was the two locading parties in this state
who were entitled to representation, stating on page * as Tollowss

*From this we xnow that the Demoeratic inrty
polled in this statec at the last gereral
elaetion the greatest number of votes, fol-
lowed by the Republican ‘arty and the Fro-
grossive Farty respectively in the order
nazed, The leading party in this state
politieally opposed to that to which the
Covernor who vppointed respomndent belongs,

is then the Republican larty, "né not the
Frogressive larty to whieh reospondent belongs.”

S0 that therc may be no misunderstanding in respeet to those
vho profess alleglianee to :d_p_i* a whether it be
Demoeratie or Republiean, y°¢ In a Q on now profess to be
supporting a ticket whieh is opposed to ] et endorsed by the
venocratie and Republican l'arties, we unhesitatingly hold that they are
menbors and supporters of the third party. Our position in this 1o
sustained by the Suprerme Court of Conneeticut and of thig "t te, It
so happened that the situstion presented in your resuest ic very sinm-
lﬁr to the situation roported in the case of Flelds v, Nsborne, 21
1t1l, 1070:

"In respeet to the first elaim, the eir-
cunstances attending the origin snd history
of the *Citizens' ticket are detailed in the
finding. 7"e ecxtroet such ag are to the
purpose, !ursuant to publie notice a Nepubdb-
liean eaucas was held October 4 for the
purpose of nominating eandidates for the town
offices to be fillad at the town meeting
aforesaid., Irmediately after the caucas

was organized, a plan for making up a Citizens
ticket from eandidates of all politieal par-
ties, was advocated, /fter discussion it
was voted that the Republican caucas adjourn,
and that a Citizens caucas be organized.
Theroupon, some ten or fifteen Democrats

who were presont, but had not partieipated

in the proce=dings, cane forward and acted
with the about fifty Aepublicans who were
present, in nominating the Citigens ticxet,.
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The candidates nominated were Repudlicans,
except those for town olerk, treasurer,
and one grand juror, who were Democrats.”

In passing upon the issue as to whether or not a politieal
party had been formed, the Court stated (l.e. 1071):

"%e are abundantly satisfied from the faects
stated in the findings that for the time
being, and for the purposes of the eleetion
under consideration, and within the meaning
of the law requiring the ballots to comn-
tain the name of the party issuing them,
thm-o was a Cltizens Pcﬂr 1: ered.

to the

bl.u nt tlnt 1umn in po.utuu
action upon which the good government of
a2 loeality may depend.™

The Supreme Court of Conneotieut in the Miner Case, supra,
affirmed this ruling and stated (l.e. 549-550):

*The third claim of the respondents
involves the rightful existence of the
Independent Republicans as a political
party. In the first place, the Independent
Republican ticket occupied legally a place
upon the offieial ballot, Those pmtuc
its existence had ocoumplied with the 1
and had received recognition at the hnil
of the secretary of state in conformity to
the provisions of the statute, But counsel
for the respondent insist that the names
ghool upen the dballeot were placed there
persons whose names upon the
llmbnun caucas list wvhose petition
to the secretary had specifiecally stated
that the signers were Republicans, It is
not required that a new party applying for
offieial recognition on the offiecial
ballot should issue forth from a cave of
adullam, and be composed ct -n.loonmt. of
m:z politieal stripe.
of provisions of general m‘nu. those
upon the Independent Hepublican
timt automatically separated themselves
from the :?f:;wmnm e:“pniuua.
eagh one knowingly oming
‘a candidate for office upon the tigket of
another party or organizatiom®, different
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from that to which each had formerly
formed,

In an early North Carolina Case, Mullem v, Morrow, 31 0,E,
1003, passed upon by the Supreme Court of that gtate at the time
of the rise of the Populist Party, a number of eleetion registrars
had been e¢hallenged for the reasom that th did not qualify
under the law of that state whieh provided that the election board
"shall appoint one eoitizen and ified voter for each of the
politiecal parties of and for each election preeinet, ****~ It
appeared that one of the appointees attempted to qualify as a
Republican registrar and contended that he was entitled to act as
such fof the reason that he was a Republiean in national polities,
although, he was a Demoecrat in local polities. The Court removing
this registrar, stated as follows (l.e. 1004):

*J.P. Wilson says he is a Republiean in
national pelities, bdut in state and
n-tz polities he votes the Democratie
ticke This, in my opinion, disgualifies
him as a Fepublican registrar, It is
like a Juror, when two parties are on
trial in the same case; though he may
be favorably disposed as to omne of them,
if he has formed and expressed an
opinion adverse to the other, he would
be discualified,”

Our own Supreme Court in passing upon the gquestion as %o
whether a Progressive Hepublican eould qualify as a Republiecan
under the eleetion statutes, stated in the "right case, supra,

(lec. 341-342):
"3 AL nm L OCL AL ALY ta_

plear @ harge that respondent
..... ber of the Progressive rarty, iu 4.4.. ]
s Nils frenk odmission of the truth of
fhis eicrge. Camse say In the Tight of
Bl that resjonzeat Is & lepublieamt
LA4 ‘ - i k. TTL ] + L 3

] ‘ : , @ 1! Y ﬂ

not bm so affected. Relator inquires
with some considerable degree of pertinence
whether, if the Legislature had required
the appointment of & male to this offiece
and the Governor had appointed and the
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epate 'ad confirmed a forale, would
‘gho' 'ave booome @ male ipso fnote

to the extent of procluding Judiciel
doternination of the faet? o think
not, thouch eonceding that i the roord
wer: silent on this point of party or
of sox, a Frocrescivo nist ¢t be ghanged
to & Tepudlican and a fumale to a male
within tre law's rurview from tro apnlie
eation of the prosunntion of *right and
solern performanee »f & duty enjoined®™

‘® thepofore suncludo that the Cltizens tieet and tho ox;mn-
ization suprorting it s to be e:nsidored as any other politionl
grsnnlzatton or rarty vithin the -~urvios of the aprlieable oleotion

awe

111.

® shall now pass to tho provisicn for the romoval of such
Juépes an heve lost their ~ualificaticne and thelr ricthit to act, 't
the boginning it should bo stated that withsut ~ucatimn judros and
olers of cleetizna are ~bliic officers and the nrosition which thoy
kold is an orfice, 7his issuo is doternined 'n t)ho eas0 of "tate
ox rel. osconi v, ‘archey, 191 0. S81. In determining thic iscue
the Court stated (l.ce 046,

"It is a rart of tioc Mmetions of stato
-overnment to rrovide elooti:rs for

rublie officers and to furnish suitadvle
offioors for rutting In oporation 6:ch
rrovisions, s have Iin tiis eonus: the
rolatore who hav besn dul: appointed
Judgos and elerks of election Intrelr
roopective procinots, osocupring positions
oroat=d and onnremé by lawe Thelr right
ond authority tc perform tie dutieo
fneuwdbont upon them eminntes from the
legislative prant of tho stato 2.9 rnmant,
The duration of their terms definitely
fixed; thelir duties plainly marired out,
vhich are of great ublic irportance nnd
clearly for thc bencfit of tle publie,

The exolunents of the off'ice held by thenm,
as well as ecrtalin privileges and immunie-
ties, suel as exenntion Trom jury sorvico,
ero Tully rrovided for; henoe, it 1o
apparent trat in t'c nositions cecunied by
relntors, therc arec embragced *the i{doas
of tenupe, @uration, omoluszont, and @utles®,
whioh are ocssentisl recruisites in order to
emnstituto the nogition of Judpes and olepis
of eleetion *an office' within the woll
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understood meaning of that term."

Aeccordingly, suech officers can only be removed in accordance
with the recognized rules pertaining to the removal of publie
offieials, Section 10567 provides among otheér things that

"Two of the commissioners of opposite
political parties shall have the power
on any day of registretion, revision
of registration or eleetion, to remove
any Jjudge or elerk who in their opinion
is failing to perform his duty."

This gives the board 2 suxmary power to remove a Jjudge or
clerk for mal ormance or non-performance of duty on registra-
tion or election day, but camnot be econstrued as authorizing a
removal at any other time or under any other conditions.

Sections 1053, 10574, 10602, 10608 and 10560 grant certain
powers of removal tc the Board of YXlection Commissioners, none
of whieh are applicable here. Possessing only the authorit

make the remo provided for in the ing sections, ¢
Board is without power to remove Jjudges elerks for other
reasons.

*If notwithstanding the temm,
provision is made for a removal
upon certain conditions, or for
cortain reasons, there ean be no
valid removal pending the terms
unless such conditions or rsasons
LY s either presumptively or
o se."

State ex rel. v; Maroney, supra.

The deeision of this case is consistent with the established
law in this State and in harmony with the decisions of the
Supreme Court of the United States, as first established by the
ing of that eminent jurist, Chief Justiece Marshall, in the
celebrated case of Marbury v, Madison
The situation in the case here under consideration is
unlopu to the eondition arising in the event an offieer has been
ppointed or elected, one or the requisites be that he

Foeident of the digtitet from which ho is ejogtede 1feef efestion

his offige. It would seem that the requirement of residence oy
plage of business in the preeinet from whieh the judge is appointed
is a similar cualification to the requirement that he represent
the party from whieh he is chosen.
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In the case of ¥ ukey ve, It te, =7 Inu, 236, the Court discussed
the effect upon the right of Yomkey to hol the office to wileh he wose
elected, by his ce=sin: %0 be a resident of the couanty., At pege 24C we
find the following stotementy

*jection six of the <ixth =zrticle -f the con-
stitution of In iansz provides that ¢ =11 county,
township and town officcrs shall reside »ithin
thelr respective counties, townshipe and towns
and shall keep thelr respcctive offices at nua&
places therein, and perform such duties, ns may
be uireoted by law,* 1If, then, Yonkey, ia
Decsmber, 1883, ceaced to reside in clinton county,
28 alleged, he tiered abondoned =ni forie'ted the
office, snd 1t L came veoant; and sny subececuent
elaim, or attempt of eny one, -2 Yonkey'~- deputy,

to hoid the o i4ce or dieencrue the duties theicof,
woul: b. withouu ri.ont and = usurnation, o« 'eley
vs, The Co miesiomere of "ronklia County, 4

dlackf, 116 The .t:-te ve, Jomes, 1lU Ind, 36&6; The
itrte vs, Allen, 21 Ind, 518,* = * = °**

It 12 the rule that thesc cunlifications =re not 'nly reguired
2t the time of appo'ntment tut that they ~uest continue durin: the
tenure of the office. In the carly erse of People ve, Mayvorm, £ Mien,
148, the rullng is there sizted, 1. ¢, 147

“$hie appointment apve rs t0 have been roguler,
Hut it Rl not envuh th % an o fiecer - nointed

for s temmporary purpose, should sho~ = legal
appeintment, The usurpution cbherped is a con=-
tinuineg usurpztion, alleged to exist in the month
of June, 1867, sev r:1 months after the comence ent
of » mew stututory ter ., The rule 1s vell rettled,
th:t where the Ui rte ¢7112 upon mn 1udiviuu 1l to

show his title to :m o'’lice, he m» 2%%1 the
Lin.u gstonee of gvery guslifiec tiu S 4
rirpiry LoR MRS wa

Tids rule i¢ again affl med iu the cnse of Attormey Gem r-1 vs,
s=ker, 31¢ Wich, 839, 1. ¢, G356

“s person vho has Leen legzlly lected =2nd
qualified for an office doce not necces-rily con-
tinue therein cduring the proseribed term, Ree
signation, ceazsing to ne » resident, -cceptr-nce
of :n fnco-pativle officc, or remov~l therefrom
may ter dnate his incuw:b ney, 22533%353 W
recuired to sho- by lis ples cutinu

oxistenoe of ﬁ?&t? Ega%aréigggou o hold the
- ‘ ‘ﬂa\‘..
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Having comcluded that a forfeiture of office exists and that
the board of election commissioners are without statutory asuthority te
remove those claiczing the position, we refer to Section 1618 R, 5. No.
1938, This section provides that an asction in quc warranto may be
brought against any person who shall usurp, intrude into or unlawfully
hold or execute any office or franchise.

One of the more recent oases wherein this section was
conelidered is that of Clvie League ve. Uity of st.Louls, 233 5, w, 891,
In that case Henry L. Weeks had been holding the position of Superintendent
of ixzcavations in the City of 9t.louls. The eity charter provided for sn
examination to be held and an eligible list to be prepared contelining
the names of those ha the requisite qualificeations., One 7, J.
NeKenzie had been certified as eligible but the strect commissioner re-
fused to Ant him and retained the defemndant Weeks, The Court held
- that injunetion was mnot the proper remedy to correct the eituation and
particularly pointed out what is now Seetionm 1618 R. 8. No, 1928, as
the proper procedure!

“The jurisdiction of a superintendent of ex-
cavations in the city of ig.louls is coextensive
with the boundaries of sald oity. le has superin-
tending control over all excavations therein., FHe
is peid out of the treasury of sald eity, and from
its funde. His duties relate %o the ic welfare
of sald munioipality, and we can conceive of no
good reason for hel that the provisions of the
statute, heretofore quoted, should not apply te
this office, &s well as to any other office of seid
eiry. The statute, supra, afforde a speedy and
complete remedy w1 thout resorting to a court of
equity. Under its provisioms, the right of the
inounbent to hold the office ceam be inguired into,
and his removal obtained, 1f he is wroangfully
bolding same. The fact hat the iuousbent 1o
holding saild positiom at the pleasure of the street
comuissioner preseants no obstagle in the way of
oontontl"hit right to bold the pesition under
above atatute.* * * * * * *The above statute is
not omly sufficient to cover the present case, but
it has been the esteblished doot of this court
from its earliest history that am information in
the nature of & quo warranto was & proper remedy
to determinedthe title to an offige,* *» * *»
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In view of the foregoling, it is the opinion of this
department that the Bozrd of Eleotian Comsiesioners has no powey
or authority to remove judges and clerks of election after they
bave once been fimally eppointed except for fallure to appear and
perform thelr duties on registration and election days, there
being no stotutory provision granting this power,

However, if it be a fzot t % certain judges anéd clerks
of clection are no longer quslified to zet as they no longer ape
*known PFepreccutatives” of the two leading political parties of
this state, (affiliation with the two lecding politiczl porties
of the state Deing mandatory) then these judges and clerks are
unlawfully holding thelr r-sgootlvo offices and are subject to
an appropriate legal aotion in gquo warranto to oust them from
their respective offices,

Respeotfully submitted,

ROY MOKITTRICKE,
Attoraey Uenersl,
R M=K




