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University Attorney
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¥y Desr wr, Barnett:

In response %o your request for an opinien of this
of fice ng the construction of the State Purchasing Agent
hot as ied to the University of Hissouri, ve remnder you 2an
opinion on the follewing questions:

. « That the duties and povers of the
:Luut extend only to : ations
General Assembly. It d seen

made
that sectiond, of the Aet necessnrily leads to
that conclusion.

- That the provisions of the ict, pro y
exempts printing contracts and nte

ing purchases entered iato or made the boards
hat.the Lopisiotuce Sas.secocaised bt sriiting
That [ rt ut
for the inatitutions nsmed should be
left to the t and diseretion of the several
boarde is clecxly indionted by sSection 13908 R, 5,
ety Snthaet m% o “.:a‘:h'id.:”'
expresaly cates B
contragcte should be duumi:m frosm purchases
or contragts for the purchzee of ordinmary ne-ds
and supplies,

from Pederal fundis recelved by the Board eof
Curators for use of the Umiversity, and from
trust funds, gifts and other items of that
charagter are not sudbject to the authority of the
Jtate wurchasing Agent, because of the charsgter of
the funds and because of the fursher feact that they
ere carmarked by the domor or covered by direetions
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and instruyctions under the terams cf the law
of gramt coreating the fund.®

#e shall treat your inguiries in the order named,

I.

PURCHASING AGENT ACT APFLIES
CELY 10O EXPERDITURE OF FUEDS
APPROSRIATED BY GENTRAL AS2ENBLY.

The State Purcheasing Agent Act found at page 410 Lawe of
¥isscuri 1833, 1e a comprehensive act intended to conceantrate all
state buying through one agency, to plsce all such buying on the
bvasis of competitive bids, and %o place such purchaeing on 2 cash
besis., However, there &are certain limitations upon the coperation
of the Act. One of these limitations srises from & wandatory re-
quirement of the Act., Sectiocn 4 reads as follows:

“No department shall make any purchase except
through the Purchasiag Agent as in this Act
provided. The Purchasing Agent shall not fur-
wish aay supplies to any department without

firet securing & certification from the suditor
that an uwaencumbered balance remalns in the appro-
priation and wilotment to which the same is to be
charged an¢ thaet an unencumbered balance remaine
in the fund from which paysent is to Le made,
each sufficient to pay therefor. The Purchasing
rgeut shall ve liable personally and onm his bond
for the sm.unt of any purchase made without such
certification enc the audltor shall ve liable
personally and on his bouc for the amount of aay

false certification. "

From the foreguling requlrement it is &pperent that be-
fore the purchasing e.ent can act ian taking blds or msking contracts
to purchase supplies for aany depertuent he aust act upon a cer-
tification of the Ztate Auditor that there remaine as unexpended
balance in the appropriation fer that department for that purpose.
It ie accordingly appsrent that the act would not operete upon any
purcheses not made by virtue of =sn appro.orimtion of the Genmeral
fesembly, a8 the purchasing sgent 18 not suthorized to make any pur=-
chases without such certification. Accordingly, by tihle reguirement
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the set has excluded from iis terms any purchase made by the depert-
ment from funue which wvere not appro ricted to that departzent by
the Legislature,

II.

STATE PURCHASING AGERT ACT, WHEN
PROPEFLY CORETR ED, DOES NOT APPLY
TO UNIVERSITY OF MISSOURI,

Al though your inguiry comcerns itself only with the
orinting contract of the University we found ourselves confronted
with a constitutional provision respecting th: control and manavenent
of the University. 1In other words, upon deeper ianvestication we
arrived at the conelusion that the statutory provision 28 found im
Chapter 115 R. 8. Mo. 1938, and Section 2 of the Purchasing igemtszict
were not entirely controlling so far as the University of ¥issouri vaus
concerned. Section 5 of Article XI of the Constitution of Eissouri
provides:

“The Genefal Assembly shall, whencver the public
school fund will permit and the actual necessity

of the fame may require, uld aand saintain the State
University, nos established, with its 9tcsa:t depart-
ments. !!!S!l&lll.!& ggutf university s

be v & goard ¥{ 52% 0 oon-{nt of nine
members, to be a polnted by tne Governor, by and
with the advice aha consent of the Senate.”

the abeve constitutional provision is & direct mandate to
the General Assembly to ald eand malntain the State University by the
approprietion of funds for ite support shenever ihe condition of the
public school fund will permit. It likevise 1s & coastitutiomal
guarantee that ihe managesment and control of ihe University shall be
in the Board of Curators. Needless %o say, in the event of any con~
fliet between these constitutional provisions and the state purchaeing
agent act, the act must give way te the constitutionsl provisions,
ve shall first consider wshether or not the University is a departuent
within the meaning of the Act. Section 1l of the Act defining the
terzg therein used provides in part as follow:s!

“The tera 'department' as used in this act shall

be deemed to mean departmwent, office, board, commie=ion,
bureau, institution, or aay oth.r agencies of the
state."
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The Supreme Court of Mianesota in the case of State ex
rel. University vs., Chase, Siate Auditor, 230 N. #. 851, determined
that the University of winnesote wos a state institution or agency
of the State within the meaning of the law establishing s Commizcion
of Administration and Fluance, whose duties were closely 2kin to
that of the State PurchasingAgent in thils 9tate. At pave 352 the
Court estated:

“That the university 1s & state institution, in
the legal as well as the ¢cllocuiasl sens:c, admits
of no doubt. In Regente v. Hart, 7 winu, 61,
it was eaic that the bosrd of regents is a public
corporation, a 'trustee or ageut' of the state
with & 'specified anc limited jowers' for use in
& 'particular maaner for a glven end.' That
language was construed in State ex rel. Saith vs,
van veed, 125 dlon. 194, 145 N. W. 567, as re-
cognlxlng the Untvorlttytobeia'publlc lnstitution
* » *gerely an aggncy of the sta'e to exercise
certain limited and specified powers.' *

having det rained that the State imilversity is a depart-
ment within the meaning of the State Purchasing Agent Aot we are
confronte’ with the interpretation which is to be given the word
“gov rnwent® as used in the constitutional provieion hereinbefore
referred to.

In examiniag the decisions of other states we find this

{identical situstion arose in the State ¢’ Minnesota. A few years

ago A law was passed in that state establisbhing a department of
Administretion and Pinance. This aet worked a radical, drastic and
farreaching change upoun the State Goverasent. It was 1nt¢ndcd to

draw within its provisioas all of the activities of the State re-
specting the expenditure of state funds, except imsofar as restrained
by constitutional limitaticms. 3See State ex rel. FPlller vs., Rines,
59 . 870, 1. ¢. 671. 1In the Chease case supra, the dboard of
regontc of tho University brought a sult against the State Auditor to
reguire Lhim to issue a warraat in payment of a group insurance for

all of the employees of the University. Toise expenditure bhad not bveen
sutnorized by or ia accorcance with the Act providing for the Depart-
ment of Administration and Filnauce. In det:-rmining this cose the
Court considered Lhe comstitutiomal provision respecting the Univeresity.
The University of Minnescota was establishbd wunder the territorial
lawg of 18561. Section 4 of the Act provided:
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“The v«overnsent of tiis university shall be
vested in a board of twelve regents.*

“hen the territory wes aumitted to statehood the con-
stituticn of the state confirmed and perpetusted this provision.
The ¥innesota Courts in determining the construction te be placed
upon the aove provieion held it synonymous with control and manage-
ment, stating 1. c. 956:

“The peoplLe were the 'corpor:tore of thies in-
stitution of le~rning' and 'by their Comstitution,
conferred the entire control and mana; ement of ite
affalre and property' upon the board of regents,
feinberg v. Regents, 97 Mich. 248, 204, 58 N, ¥,
805, All that power haviug been put in the regents,
none of it remained to be exercised by any other
body - not even the Legislature itself.* * * ¢+ o

And at page 957 stated:

"Eith the policy we have nothing toc do - except
that, recognizing the meadute of the Comstitution,
we must give 1t eftect as litigation berfore us
furnisbes the occasion and iampozes the duty of
declding whick of two conflicting laws we mues
enrorce, the paramount rule or ihe Constitution

or the subordinsate law of the Legislature. Tie
gonstitution of the state nas declared, im erfect,
that the mansgesent of the University shall be,
uatil wbe people thewselves say Otherwiee, in a
relatively susll, slovly changing vo:rd, chnosen

for thelr special fltnese for an interest in the
work. The eurly working of the plan 4id not justify
1t. The board vas consldereu so large as to De
cumbersome and the method of 1ts election 'a most
pernicious one'. Forty Years of the Uuiversity of
‘inunesots, Johnson, 46, But whatever or nowever
just the eoriticiss, the wrpose of the Constitution
remsailng clear., It was to put the managesent of

the greatest state educational inctitution beyond
the dangers of vacillating pelicy, 1ll-lurformed

Or careless aeddling and partisan aabition that
would be possivcle In the case of managzement by
either Legislature or executive, chosen at frecuent
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intervals and for functions and because of

qualities and activities vastly different from those
which gualify for tne management of amn institution
of higher educstion.”

The Supreme Court of Minnesota held that by Constitutional
provision the management and control of the State University had
been vested in the board of regents, See al®o Fanning et al. vs,
tniversity of ¥innesotz, 236 W. W, 317. vest vs. Board of Trustces
of Miami University et al. 181 N. E. 144,

Qur own Supreme Court hes nad occasion to discuss the
weaniug of the word “government' as used in this section. In the
case of State ex rel., ve. Board of Curators of the University of
Missourl, 36§ Mo. 588, tne Court considered the power of ihe Gen ral
Assembly to enact legislation providinmg for additional departszents
of the State Yolvereity. In determining that the power to govern
did not imclude the power to create the Court stated on page 619:

s + & *The real guestion therefore, is whether
the exclueion of legislative authority arises by
asccenary iaplication from the word "governuent®
as epployed in section 5 of article 11. As stated
in the beginuing, the words of the Comstitution
must be given their naturazl signification in the
connection in which they are used. The primary
meaalng of 'governament' according to the Century
Dictionary and Cyclopedia is ‘guidance; direction;
regulation; management; ocontrol; as, the governzent
of one's conduct.' Ite primary meaning, according
to #ebster's Kew International Pietionary, is:
'act or fact of governing; exercise of authority
in regulating the asction of sometbing; controi;
direction; rule; regulation; specif. the direction
of affailre of state; the ruling and administration
of a pelitical body.'* ¢ ® s

We direct particulsar attention to the use of the word
‘msnagement” as one of the synony=s of government. Hut before
leaving the above ocase we wish to remark that the issue there de-
termined was the distinction between the power to manege and control
that =hich 1s in existences and the povser to ereate, In our opinion
this decision 18 not controlling of the issues here iavolved..

In %orde and Phrasee, 3rd Series, we find "government®
to ve defined:
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“Thus, ‘manasgemcnt' means adsinistration, control,
etc. and one of the synonyms of mansgement is
‘goverpment.' City vs. Howard 119 Mo. 41. 1. c. 48."

In Webster we find managemcnt defined as:

“Act or art of managing; the manner of treating;
directing, carryin. om or using, for a purpese;
conduct; administration; guldance; coatrol;
management of state affairs,® * & ¢« ¢ » + » « »
2 business dealing; negotiation.*

In the cese of State ex rel. dcDowell vs. Smith, Auditor,
not yet reported, the Court comsidered tihe constitutional provision
which provided that the State Highway Comsission should "acquire
material* for the construction of the State Highways. The Court
remarked!

“The giaut coaferriag tole power containse no
delegetion to the legislature or authority for
legislative delsgation of that power or any part
¢ef it t¢ ruy other state oftficer or agemt.* * + »
1t uesed oculy Le noted that the negotiation for
purchase by auvertisemeut for bids, the acceptance
of the bid aud the sntering accordligly into a
coutract iu sritiug are parts of the transaction
and together comnstitute the purchacse, and that the
comaiscicn canuot be shoru of any part of its
plenary ciseretion and power in the preaises.”

Ju the losregoulng case the Court held that the power to
scouire included Lne power to advertise for uids or negotiate for
them, to accept such bid &s was lowest and best, and to make 2 con-
tract eccordiokly. 8o im the instant care it is our opin‘on that
the word “goveransent” means the menagement and control of the
University and, as was held by the Xinpnesota Supreme Court, preserved
ia the Bosard of Curators the power of purchasing supplies, wnich
could not be divested by the Purchatsiang Agent Act.
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111,

EXPENDITUR S OF TRUST FUNDS, GIFTS
AND OTHER DONATIONS UNDEA THY CONTHOL
OF [HE BOART OF CURATORS.

fhile 1t is apparent from our foregoling statement that
the expenditures of such fundis should ia no way be construed to be
in the State Purchssing igent, there is still the guestion as to
whether or not these funds are reguired to be deposited in the State
Treasur ; under uhe provisions of Semate B1ll 134 found at page 414,
Lawes of 1833. Portions of this act rezd as follows:

“aAll fees, funds snd wouneys [Iom shatsoever source
received by auy departmeant, Loard, bureau, commission
fustisutiou, official or agency of tuec state woverm-
went by virtue of any lew or rule or reguleation made
in acoordance with any law, shall by the otficial
autborlized to recelve same, anu atl stetec intervals,
pe placed iln the state treasury to ihe credit of the
particular purpose or fuand for which collected, and
sLall Le subject %o appropristion by tue Genersl
resembly for the particular purpose or funa for whick
collected auring the Clennium in wiiek collected

ang apprepriated.* * * * * *provided, that in the
case of Lhe state ecucational imnstitutions tuere 18
exceptec herefrom, gifts or trust funde frow what-
ever source; appro ristiens, gifts or grants from

the Federal (overnment, privste organizations and
indivicuals; fuands for or from student activities,
farm or Lousing tctiviitles, andoiher fuands from
which the whole or some part Lhereof may re lisble

to beée repaid to the person contrivutiang the save, and
hospital fees; all of whicn excepted funus chsll ve
reported 1ia detall guarterly to the Govermor and
bieunially to the Gen ral Assembly.”

In the first plece, the only funde required to be deposited
are those which nre received "by virtue of &ny law or rule or
regulation made in accordance with auy law.®” It is apparent that
most dopaticne or gifts could ik 0o »ay Ue imcluded sithim this phase.
Also, by the specific w»ording of the AGt, we find that all such gifts,
donations or grants are particulariy excluded from the operesticn of
the d¢t, We iirect zttentiom Lo the extracts from this law hereinbe-

fore quoted,




Mr. orville . Barnett, -G- January 38, 1934,

CONCLUSION,

It is the opiniom of this office that the state Purchasing
Agent Act does not wodify or effect the expeaditures of University
funce by ithe soard of Curators.

Reepectfully submitted,

HARRY G, ¥ALTRER JR.
tssiatant Attorpey Cemcral.

APFPROVED:

ROY McRITTRICK, a

Attorney Gencrsl.
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