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DE POSITORIE S: 

Board of education of school diatrict re~uired 
to select a depository in the same mann~r 
as county courta,and treasurer of sch~ ~l district 
is liable for l oss of funds not de~oslted in 
such depository. 
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Yr . E. A. Allen 
Raymore. Missouri 

Dear Mr. Allen: 

This Department acknowledge• receipt of your letter 
dated July 7 , 19~•. as follows: 

•I ha•e just been elected T.reaaurer of 
Raymore Consolidated school, and aa 
such officer required to furnish a bond 
in the penal sum of Ten Thousand Dollars. 

"I tind that it baa been, and still 1a. 
the cuatom to deposit all achool tunda . 
wit houtaecurit y . in the bank of Raymore 
on ti e or open accounts. So l ong aa 
the bank remains solvent no problem 
arises . but in oaae ot failure the 
question or r esponsibility tor the 
school funds presents itselt. 

•I write t o ask what the r espons1b1lit7 
ot the Treasurer for funda depoaited in 
a tai led bank. if deposit is made in con­
rorm1~ wit~ a r eaolution of the SChool 
Board. Does the School u1atrict accept 
the bank as the custodian ot tunda de­
poai ted and relieve the bond or the 
Treaaurer t 

"Inasmuch as the situa t i on is immediate. 
request i o r e s pee t ful ly made that an 
opinion be furnished at your earliest 
convenience . • 
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1 . Section 9335, R. S. Mo . 1929, pr ovides as followa1 

•The treasurer, before en ter1ng upon 
. the discharge of his duties as such, 
shall enter into a bond to the atate 
ot IU.saour1, w1 th two or more sureties. 
to be approved b7 the board, condition­
ed that be will render a taithtul aDd 
just account of all mone7 that may come 
into hi a banda as such treasurer , B.D4 
otherwise perform the duties of h1a 
office according to law--aaid bond to 
be filed with the secret~ of the 
board; and therea.ttel" said treasurer 
shall be the cuatocUan of all school 
moneya der1Ted from taxation for aebool 
purposes in said district until paid 
out on the order of the board, and on 
breach of the cond1 tiona of aa14 bond. 
the secretary or wch board, or a~q 
treeholder, may eauae suit to be bro~t 
thereon, which suit shall be prosecuted 
in the name or tbe state ot IU.aaouri, 
at the relation and to the uae or the 
proper achool district. • 

Section 9~~. B. s. Mo . 1929, having reference to the 
treasurer of the board ot education of any town, cit7 or conaol­
idated school district, in part r eadaa 

· ~ ~ * * *J and at the expiration of hia 
term of office aaid trensurer ahall de­
liver over to his aueceasor in office all 
books and papers, w1 th all m.oneya or 
other proper~ i n hie haDds and alao all 
order s he may haye r edeemed since hie 
last annual settlement with the board ot 
education and w:1 th the count,- clerk, &114 
take the duplicate receipts of hie aucee .. -
or therefor, one of which he Shall depoa1t 
with the secretary of said board ot educa­
tion and the other with the clerk ot aai4 
county court. • 
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Section 9362, R. s . o . 1989, ia as tollows: 

• The board of educa t1on of cit,., town 
and conaolldated aohoo1 diatri cta 1D 
t hi a atate shall sel ect depoaitoriea 
f or the funds ot auch school d1 atr1ct 
in t he a&JM manner aa is provided b7 
law t or the aelection ot count7 depoa1-
toriea; and tbe7 7 l oan an1 moneya 
held tor the paJD18nt of outata.ndi n& 
bonda upon the same t er ma an4 upon the 
aame conditione a a provided by law tor 
loaning count7 and achool mone7a . • 

Turning then t o the lawa goyerning the ae1ection ot 
deposi tor1ea b7 county court a . we a ssume that 70ur board ot 
education ha s co•pl1ed wi t h all ot t h e proviaiona ot the atatute 
relative to the ae1eotion ot the depoaitor7 .. tbat ia , that tbl 
board ot education baa proc .. ded under the provi aiona ot Section 
12184. Revised Statutea ot Kiaaouri, 1929, by advertiaing tor 
bide t or the achool tunda and no bida were r eceived by tbe 
board trom th e banking corporations, aasoc1ationa or 1n41Y1dua1 
bankera in JO"tlr count,. and. that all of the banking 1natitut1ona 
in 7our count7 have tailed t o proceed under Secti ona 12184, 
12185, 12186 and 12167, R. s. o. 1929 , to submit bida tor auoh 
achool tunda and the g1T1ng ot a bond. or bonda, as a depoai toPJ 
for auch tunda. 

I n caae t he board baa complied wi th the aectiona ot the 
atatute above nti oned, and no bida have been aub~tte4, t~a. 
1n that event. the board ma7 go t o Section 1218g, R. s . o . 1929 , 
tor the aelec t ion ot a depoa1tar7; which aecti on is as tollowa1 

• I t for any reaavn the banking corpor ationa, 
a aaoc1ationa or 1n~1vidual bankera 1n &D7 
count7 shall tail or r efuse to aubJilit pro­
poaala ~o act aa oount7 depoa1tarie• aa 
pr ovided in aection 12185. then, and 1n that 
ca M, the county court shall have power to 
depoait the tUDda ot the county w1 th an7 one 
or more ot the bankin corpora t i on•• aeaocia­
t i ona or i ndividual bluikera 1n the count,. 
or adjoi~g counties, 1n such au.. or 
aaounta, and tor auch period ot t1• • aa 
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the court may deem advisable. at auch 
rate of interest , not leas than one 
and one-half per centu:n, as may be 
agreed upon b7 the cour t and the banker 
or bank1D6 concern receiving the depoa1tJ 
said interest t o be computed upon t he 
daily ba lancea due the count7. a a pro­
Tided 1n section 12186. and any bank or 
banking concern agreeing t o accept de­
poaita under the troYiaiona or thia section 
ab&l l execute a bond in manner and fora 
aa proaor1bed in section 12187. wi t h a l l 
the condit i ons therein mentioned, the pen­
alty o .. auch bond or bonda t o be not le aa 
tban the total amount or the county tuada 
to be deposited with auoh bank or banking 
concern. • · 

~he dut.J under the law or ael, ct1ng a depoaitorJ under 
Section 3362, above set out, devolyea on the board of education 
and it abould tirat p~oee4 under the tir at t our aectiona ot 
Article 2 , Chapter 85, eviaed s tatutes of JU. ssouri. 1929, be1Dg 
Sectiona 12184 , 1218b , 12186 and 12187. and then it there are no 
bide submitted b7 the oanks the board should then proceed under 
Sec tion 12189 t or guidance. and under such section the board 
shall haye power to depos it ita school funds with any one or 
more ot the banking corporations, associations or lndiYidual 
banker a in the county or adj oining countiea et cetera, that 
are willing to compl;r w1t!l this section by pqing the required 
interest, not leas than one and one-halt per cent. t o be com­
puted upon daily balanee a, and by such depoaitox, executing 
the bond in manner and torm as pr e scribed in Section 12187. 

2 . Coming now to the question or the liability of the trea•-
urer ot the board on hia official bond 1n the eyent ot the fai l­
ure ot the board to select a depository and a consequent loaa ot 
the tunda in the hands or the treaaurer: 

In the caae or Glaze v. Shu.ard. 54 s. w. (2d) 726 1. c . 
728, it i• said: 
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"It is well aettled that a public orficer 
ia an insurer or public tun1 a which he 
has l awfully received. unleea the legia­
lature baa provided otherwiae.• 

.A.a was •1d b7 the SUpreme Court in the case of City ot 
Fayette v. S11Te7• 290 s . if. 1019. 1. c. l02la 

"* * *The general rule . which is the rule 
in thia state. is that one of the dutiea 
ot a public officer intrusted with public 
money ia to keep auch tuDde aatel7. aDd 
that dutJ" at be performed at the per1il. 
of auCh of ficer. Thus. 1n erfeet. he 1a 
an insurer ot public tunda lawfully in 
hi a po •esaion. Shelton v. State. 53 Ind. 
~31. 21 Aa. Re p . 197; Thomasen v. Count.J. 
63 leb. 777. 89 B. W. 389. 57 L. ~ . A. ~3. 
He 1a there~ore liable tor losses Whioh 
occur even without hia tault. Shelton v. 
State. supra. Thia atandard of liabilit7 
is bottomed on public polic7. iYers1t7 
City v. Schall. 275 Mo. 667. 205 s. w. 631. 

"In the 1a at caae cited. our SUpreme Court. 
a peaking through Blair. P. J.. applied th1a 
general rule to a cit7 treasurer. into whose 
banda the general tunda or the c1 t.J bad. 
passed. finding that the aayor and aldermen 
had directed the tunde placed to the credit 
ot the city treaaurer 1n a certain truat coa­
panJ• which later railed. ~e treasurer died. 
and the auit waa 1nat1 tuted against the adm1n­
iatrator or his eatate. The estate waa held 
liable under the general boad. notwi thatanding 
the tact that the runds had been so depoaited 
in the truat COMpall7 at the direction or the 
board or aldermen.• 

In the case of Bragg City Special Road District v. Johnson. 
20 s. w. (2d) 22. 1. c . 2•. 66 A. L. R. 1053. t he Kiaaouri supreme 
Court in thia leading case aald: 

"The rulLng 1n the oniveraity City Case waa 
made 1n recognition of the rule rollowed in 
thia s tate. and generally- tol1owed that the 
liabilitJ or the treaaurer or a public cor-
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poration for ita tunda coDling into hia banda 
ia absolute. St a te ex rel. v. Powell. 67 Mo . 
~95; 29 Am. Re p . 512; State ex rel . v. Moore 
74 Mo. 413; 41 Am. Rep. 322; County o f Meck­
lenburg Y. Beales. 111 Va . 691. 69 S. E. 1032. 
L. R. A •• (B. S .) 286. The rule ia one round­
ed upon conaiderationa or public po1ic7•" 

In the caae ot r.verton Special Road District v. Bank ot 
Ever ton. 65 s. . 335. 1. c . 336. the S'1preme Court stated: 

"In selecting a count.J depository the stepa 
may be all regular up to the execution of a 
bond bJ the depal.tory and t hen it the bond 
given does not aubatantiall y coapl7 with the 
requirement a or tbe ata tute. the depoai tor'J 
selected 1a not the legal deposito~.· 

In the case ot Huntnille Truat Company v. 1loel. 12 S. W. 
(2d) 751. 1. c . 764. the Supreme Court aaidz 

"A• heretofore atated. a l l cOUDt7 tuDds are 
required b7 law to be depoa1 ted 1n a count.J 
depoaitorr . The otricera ot the count7 
charged with dutiea relating t o tbe deposit 
or auch tunda tor aafe keeping are agenta 
ot li~ted powera. and a s auch tbe7 have no 
authority to depoalt thea• public mone7a with 
any other tban a count7 depoaitor7. Now a 
bank or truat coapany do ea not become a count7 
depository merely b.7 befng designated as such 
in an order ot the county court; it muat 
qualit7 a a a depoal to~ b7 s 1 Ying t he sec uri t.J 
prescribed by sec tion 9~1. It. therefore. 
t he truat compan7 had not a ... qualified on JUM 
27. 1927. t he depoait or the oount.J r unda witb 
it waa unlawful; and 1t. 1n receiving auch 
tunda under color ot being a count7 depoaitorJ • 
wrongful~ obtained poaseeaion or thea. The 
count,- a>neya ao obtained thereupon bee&lll8. 
in the hands or the truat co..-117. a truat tuDd 
bJ operation or law. Theae tunda entered into. 
'became commingled nth. aDd to that extent 
augmented. the truat co~pan7ts aaaeta aa a 
whole. Such aaaeta m&J t!wretore be 1mpreaae4 
with the truat to t he extent or t he tunda ao 
wrongfully obtained and coDUD1Dgled w1 th thea. • 
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The Springfield Court of ppeals followed the HuntsYille 
Truat Coapany caae in the ease ot Consolidated School District 
v. Citiaena Savings Bank, 21 s. w. (24), 1. c. 788, and the Hunta­
"fila case i1 cited with approval in the case ot TJhite, CountJ 
Trea.urer, v. Greenlee, f9 s. • (2d) 1Z2. 

Alao, in the caae of Boone CountJ v. Cantle7, Commissioner, 
51 S. W. (2d) 66 , 1 . c. 58 , the Supreme Court further aaids 

•A bank which baa gi"ten a b"ond that doea not 
compl7 with the proviaiona or section 12187 
R. s. 1929, regardleaa ot the aoti.on taken 
b7 the eoUDt7 court with reapect to it, ia 
not a county depoai tor7 e1 ther in law or ill 
tact . And upon the receipt ot county tuDd1 
by auch a bank, under color ot being a countJ 
depositary, a truat a1 to tunda 10 depoa1te4 
ar11ea 1a tavo:r ot the count7. Huntn1.lle 
Tru1t Co., v. Boel, Z21 Mo. 74g, 1 . c. 757; 
12 s. " · (2d) 751 •• 

In tbe ca1e of State ex rel . Cravena, 
dated School Diltrict Bo. 2, v. Thompson, 22 S. 
the court a.de the following 1tate:nant which is 
the question here involveda 

to Use ot Consoli­
• ( 2d) 1. c . 1g8, 

appropriate to 

•It ia plaintitf'a poaition, aa retlecte4 
in the firat assignment ot error, that the 
recital in the aaid .tnute, 'Bond of L. • 
7hompeon a a trea aurer approved. Money to be 
kept i n FarMr a Trust Co . , ' wa1 not sufficient 
in law to designate a depo11tor;y for the 
money• ot the district and t o au thor1z.e 
'lhompaon to place the money there, because 
not in contorlllity with the prov1a1ona at 
aectiona 9582-9586, Rev. s t . 1919, govern-
ing procedw-e in respect to count7 fundal 
and tba t, Wl'lCl the poweP of an 1n.teriar 
body to do a thing dependa upon a condition 
precedent prescribed by statute. all the 
world must take notice of that limitation 
of 1ta power and authorit7. · and determine 
at their own peril whether or not the con­
dition baa been co~lied w1 th and tha 
authori t;y grantedJ and that the act or the 
board of education in directing b7 minute 
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entr;y only that the funda of said diatrict 
be kept 1n the Farmera• Trust Company ot 
Grant C1t;y. without flrat advertising tor 
bida. and without requiring a bond ot the 
depository selected. waa void and ot no 
ettect. and not binding on the diatriotJ 
and that it waa the dut;y of the treasurer 
betore depoaiti~ t he funds with the Farmera' 
Trua t CompanJ to aee and know that sa14 
depository had been properl7 and legall7 
selectud and designated, and tbat a bond ot 
aaid trust compan1 had been properly a pproyed 
and tiled. and bia failure t o do ao rendera 
him and his sureties liable. • 

\'ie tb1nk the foregoing caaes fairl7 reflect the law of 
this State with reference to the llabilit'J of a peraon who is tl» 
legal cuatodian ot public tunda. 

According to the law ot thia State aa declared in the 
oaaea or City of Fayet t e • · S1lve7; EYerton Special Road uiatriet •· 
Bank of BYerton; Boone Count7 v. Cantl-.r; and State ox rel. Lrayena 
•· T.bompaon. quoted tro~ aupra. it would be no protection to the 

· tre<Aaurer ot a board of education that the board authorised or 
directed the money deposited in some particular bankin& institution 
if auoh banking institution waa not legallJ aelected and did not 
qualifY aa a depoa1toey. The boar would not be authorized to 
accept a bank aa the custodian cf f unds wh1eh waa not properly 
aelected and which did not qualit, as a depoaitoPJ. 

we are ot t he opinion that the Board ot r:ducation ot 
R&TMore Conaolidated Sc hool wiatrict 1a required to aeleet a depoa­
i torr tor the aohool tunda coming 1n to 70ur handa a a aoove pointed 
out and that in tbe event ot thll failure to do ao JOU would be 
liable on 7our official bond t or the ~ment to 7our sueceaaor ot 
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all ot the tuDda coming int o your hands a s tt'l-ea surer of such 
diatriot which had not been otherwise legall 7 paid out. 

APPROVED: 

GL:EG 

ROY icltrf tRICK 
At t orney- Genera l. 

Your s Tery truly. 

GILBERT LAIIB 
Aaaistant At torney-General . 


