
ELECTIONS: Moving of election place from general s~ore to basement 
of Methodist Parsonage would not invalidate returns 
unless fraud existed. 

It is ~llegal ~or candidate to remain in voting booth 
or vot1ng prec1nct and electioneer for themselves or any 
one else . 

October 31, 1934. 
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Hou. Orin J . Adam~ , 
Prosecutins Attorney, 
Ca l dwel l County, 
Ki nGston, rli ssouri . 

LL ____ , 

Dear Sir: 

Thi s department a cknowl edges recei pt of your letter 
of October 24 , 1 934 , reauesting an opinion based on the f acts 
as contai ned i n a l etter to you from Mr . Frank J; . Pilton of 
Br aymer, '·o . Hi s letter is as follows: 

"At t he primary election on Augu s t 7, 1 934 , I 
observed t he followi ng at one voting pl a ce: 

The voti ng is done at the township house, which 
is used as a countr y general store . The r ent al 
cont r act ~ith t he storekeeper sti pulates t hat 
elections will be held i n t his township house. 
On t he morni ng of Augus t 7 the constable pro­
ceeded t o set up th~ voting booths in t he back 
room of the s tore and had this job compl eted 
when t he j udges and cler~s a rrived. The judges 
at once decided that it would be too hot in t he 
r ear of the stor e building and vot ed among t hem­
s olves to move the voting pl a ce to t he basement 
of' the .Uet hodi s t Par sonage , about 1/8 mile away; 
thi s parsonage being located about 100 f eet f r om 
the ~ethodist Church where Sunday school is ~ eld 
every Sunday mor ning, weather permitting. A 
fo rmer stor ekeeper had vacated the par sonage 
about four mont h s previ )us, but had some miscel­
laneous f urniture s tored on t : e first floor. Wa s 
it legal to hold the election in t he basement of 
this par sonage under t hese conditions? 

~t t his same election t he townshi p committee-
woman, w' o has been in of f ice for a number of years, 
had her name on the ballot for r eelection. When 
the voting started she took a list of the voters 
and pl aced herself in t he room where the voting 
and counting of t he ballots was being done . Fre-
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quently she would get up and go out and 
tell her husband to t ake t heir ca r and go 
and get some one whom she would designate 
t o vote . ~bout two weeks previous to 
August 7 and independent candida te was br ought 
out tor this same office , a lthough her name 
was not pl a ced on the ballot, and the othor 
name was scratched out and t his independent 
candidate's name was written in, and i t was 
counted. Was it legal for this first 
committee woman to t ake her list of t he voters 
and r emain in t he room where t he voting and 
counting was being done? By doing t his , she 
could just about tell where s he stood most 
of the time . The townsh i p co~tteeman in­
formed me that it was all right when I mentioned 
it to him. " 

I 

Section 10192, ~ .s . uo. 1929 provides : 

"The place of holding the elections s hall 
be designated, and the Judges and clerk s 
of election appointed in such districts 
or for such election precincts, a nd the 
elections t herein shal l be conducted, in 
all r es pects, in t he same manner as is 
hereinafter provided by law f or the town­
s hi ps." 

Section 10254, R.s . l to . 1929, further relat ing to the 
polling places, is a s follows : 

"The primary shall be held at the regular 
polling places in each precinct on the 
first Tuesday of ~ugust, 1910, and bi­
ennia lly ther eaft er, for the nominat ion 
of all candida tes to be voted t or at the 
next November election. " 

In t he case of St a t e v . Hi mmelber ger - Ha rrison Lumber Co ., 
58 s . ~ . (2d), ~.o. 752, t he court s a id• in r egard to places or 
holding elections or voting pr e c i ncts in a school el ection: 

nAs we have sa id, t he statute fixes the 
time of hold ing such annual meetings or 
elections, and it is s ufficient if the 
notices posted or such meeting follow the 
law in fixing the time. The exact pl ace 
or holding such elections is so gener a lly 
fixed by custom, if not by law, and such 
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exact pla ce is so easily ascertained by 
any one desirous of voting, that laws in 
t hat respect are liberally construed to 
the end t hat elections fairly held and 
which afford t he voters a fair opportunity 
to exercise t heir right to suffrage will 
be upheld. The Court of Appeals in Martin 
v. Bennett, 139 Mo . App. 237, 244, 122 s.w. 
779, 781, overlooked t he f act t hat t he 
Thornburg Case, supra, cited ann relied on 
there, was dealing with fixing the time 
of a special election, when on t he authority 
of t ha t case it said t hat 'It is our duty 
to foll ow t he decisions of t he Supreme court, 
and under the authority of the case above 
quoted from we hold t hat the order of t he 
board made ~arch 12 , 1907, wa s insuffici ent 
in not specirying the place for t he election', 
though it correctly held t hat •on t hat 
order t he secreta ry was not authorized to 
submit t he proposition of furnishing the 
schoolhouse and purchasing a site for t he new 
building', when the order of t he board, a s 
shown, wa s •authorizing the board of di rectors 
of sa id · school d istrict t o bo~row t he sum of 
ten thousand dollars for t he erection of 
additional sch ool building. ' 

We a pprove what is sa id in state ex rel. 
Mercer County v . Gordon , 242 Mo . 615 , 624, 
147 s .w. 795, 797, to- wit: 'It is r are indeed 
that any one desiring t o cast a vote i n a 
s pe cial election has any diffi culty in find­
ing t he pl ace Where the election is to be held. 
Either those urging t h e adoption of t he measure 
submitted or t hose desiring its defeat will 
take such an i nterest in t he result of the 
election that every one who may desire to 
vote thereat will have no difficulty in 
finding t he place where he should east his 
ballot . **** The law contemplates t hat every­
t hing necessary shall be done to afford the 
voters a free and fair opportunity to vote 
yes or no on t he proposition submitted, and 
unless some mandatory statute ha s been 
violated, or s omethi ng has been done or 
omitted, which has deprived the voters of a 
free and fair expr ession of their will , such 
election should be upheld. {ca ses cited). 
* ~ ** The r ecord is barren of even an intimation 
that any voter in sa id county f a iled to under­
stand where he should vote or was deprived 
of his right to vote 1n the s pecial elect ion 
by reason of any alleged defect or ambigu1t7 
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in the notice or election as published.' 
This was said with regard to a special elec­
tion, and would be even more applicable to 
an annual school el ection. 

In State ex rel . Gentry v . Sullivan, 320 Mo . 
362; 8 s.". (2d) 616, 618, the notice or an 
election t o be hel d in a consolida t ed s chool 
district s pec ified t he pl ace of t he el ection 
a s ' a t St outland', a village of s ome 300 
people. The election was a ctual l y held a t 
t he Christian Church i n t hat town by making 
public announcement on t l1e s t ree t just bef ore 
the voting began. As to this t he court s aid: 
' Befor e t he voti ng commenced t he county com­
mis sioner cade a public announcement that 
t he elect ion would be hel d a t t he Chri stian 
Church. It uas accordingly held ·at t hat 
pla ce . Uo evidence having been a dduced that 
any voter was deprive~ of his right to vote 
by reas on of t he genera l nature of t he notice, 
no right was i mpaired or privilege denied, 
and we are, in all f a irnes s , prompted to 
overrule t his contention. I n so doing we 
a re not wit hout a precedent t herefor i n our 
own rulings . St a te ex i nt . Poa ge v . ~igley, 
(Uo . Sup . ) 250 s • .. 61'. 

Defendant ci t es State ex rel . v . f~rtin , 
83 _·o . App. 55, and .f1a rri J18t on v . Hopkins, 
288 o. 1, 231 s . ~ . 263, but we f ind not hing 
t herein j us t ifying our holding t he annual 
school election void f or failure to sufficiently 
apprise t he voters of t he pl ace where the 
election was held, and we rule t his point 
a gainst defendant . " 

In the case of Bowers v . Smith, 3 Mo. , l . c . 61-62, t he 
Court, i n pass i ng u on t he question of voting places, said: 

"I t i s next a s serted t hat t he votes from 
Sedal ia should be excl uded becaus e t hey 
were received at two polling pl aces i nstead 
of a t one. 

It appears t ha t t he county court had desig­
na ted Sedalia city as one el ection district , 
but had fUrther pr ovided two voting pl a ces 
t here in f or holding t his el ection , tti t h one 
s et ot judges a t each, as her eaft er mo~e 
particularly described . This wa s done by 
orders to t hat effect before t he election . 
Both ot t he voting pr ecincts uer o a t t he 
courthouse i n tha t city. 
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At one, the voters whose surnames began 
with the letters ' A' to ' K' voted ; at 
t he other, t hose wi th t he l etter s 'L' 
to ' Z'. Each poll was reached by way or 
a window, and tho two were only seventy­
five feet apart . The windows fronted 
on one portico of the court building. 
Through tham, passways led to the polling 
booths in t he rooms within , where the 
election judges wor e stationed and r e­
ceived the ballots. 

Assuming t hat t hese arrangeaents involved 
the irregul arity of r eceiving the vote 
at tlo pl aces instead of at one, ~oes it 
nullify t he will ot the people so expressed, 
t he election havin& been regular in othor 
respects? 

Undoubtedly some i r r egulari t i es are of so 
gra ve a nature as t o invalidate the whole 
r eturn of the precinct at hich they occur; 
as, for example, t he omission or r egistra­
tion. ~eiler v . Chapman (1874), 54 Mo . 502 . 
In determining which are of tha t ki nd , t he 
courts aim merol y to give effect to the 
i ntent of t he l aw- maker s i n t ha t regard, 
aided by established rules or interpretation. 

If the la itself declares a specified 
irregul a r ity to be fatal, the courts will 
follow t hat cocmand irrespective of their 
views of the importance or the r eauirement. 
Ledbetter v . Hall (1876), 52 Mo . 422 . In the 
absence or such decl aration , tho judiciary 
endeavor as best they may to discern whether 
the deviat ion f r om the prescribed ro~s of 
law had or had not s o vit al an influence on 
t he proceedings as probabl y pr event ed a 
tree and full express ion ot t he populur will . 
If i t had, t he irregularity is r eld to vitiate 
the entire r eturn; other wise, it is consid­
er ed i ronat erial . 

It has been s ometimes said , in t his connection , 
t hat certain provisions of election laws are 
mandatory, and others di rectory . These terms 
may, perhaps, be convenient to distinguish 
one class of irror ularit ies f r om t he other . 
But, strict l y spe~ing , all provisions or such 
laws are mandatory i n the sense t hat they im­
pose the duty of obedience on t hose who come 
within their purview. But it does not , there­
fore , follow t hat every slight departure t here-
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from should taint t he whol e proceedings 
with a fatal blemish. 

Courts justly consider the chief pur pose 
of such laws, namely, the obtaining of a 
fnir election and an honest r eturn, a s 
r arSlT'ount in importance t o t l.e minor re­
auiralents which pres cribe t ho formal 
steps t o r each t rat end; and , in order 
not to defeat t po main design , aro f r equently 
led t o ignore such innocent irregularities 
of e lection officers as are fTeo of fraud, 
and have not interfer ed wi t h a full and 
f ai r exprcs~ion of t ho voters' choi ce . 

Thus, in Davis v. St ate ex rel (1889), 75 
T~x. 420, t he lan r e quired t hat each ward 
in a town should 'constitute an election 
pr eci nct'; Yet, i n s_~ arcos , a town i ncor­
rorat~d with four wards , t~ e county coc:is­
sioners establ is ed twb precincts only 
(without r eference to ard lines), and each 
included parts of the adja cent country; 
but t he court, after full discussion or the 
general subject, held t hat t he election a t 
those precinct s was not avoi ded by the 
irregtllari t y . 

In Stemper v . Hi ggins (1888), 38 J inn. 222, 
a r·oner nl election wa s conducted in the 
village of Madelia by its officers, as t hough 
it constituted a district separa te from the 
townsl.ip in which it was si tuatod, where 
nlso a pr ecinct was open; nhereas , t he law 
declared t hat ' every organized town~hip, 
and every ward of an incornorated city, i s 
an elect ion district;' yet t r e court held 
the r eturns fron t he vi llage valid, desnite 
t lle irregular! t y indicated. " 

While in the above decision the facta are not i dentical 
wi t h the first uestion pr esent ed in , r . Hilton's letter, the 
underlying pr incipl e of law is the same in that in the absence 
of any statutory onnctment making such an irregularity fatal, and 
we confess we find none in tho statutes, the r eturns f rom such 
precinc t will not be i nvalidated. 

Conclusion 

In vi ew of the above decisions, we ar o of the opinion 
that t he pl ace of holding tho election, as described in Mr . Hil­
ton 's letter, would not i nvalida te tho r eturns from the precinct 
unless it could be s~own t hat fraud existed, and t hat tho voters 
were precluded from exercising t heir free wi l l and having an 
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opportunity t o cast t hei r votes . 

I I 

The next question pr esented in your letter relates to what 
is commonly t ermed "electioneering" . 3eotion 10332 , ~ . s . llo . 1929 
provi des: 

n~o ofricer or election s hall di s­
clo~c to any person the naoe of any 
candidate for whom any oloctor ha s 
voted . Uo 01~f l eer of election shal l 
do any elect ioneer ing on elect ion 
day . tro ::~ arson hdtovur s na l l do any 
elec tioneering on election day 1 i thin 
any poll i ng nl ace , or within one 
hundred teet of any polling pl ace . 
No person ohall r omove any ballot f r om 
any ! Olling nl aco before tho c l osing 
of the -,olls . tro "J\;.r son sr nll apply 
fo r or r eceive uny ballot in any 
polling ~lace other t han that in which 
he is enti tlod to Tote. \ny person 
violating any of the provisions of 
thi s section s hall be deemed guilty 
or a misdemeanor . " 

The s ection r e l ating to electioneering in t~e booth is 
Section 3980 , 1 . • o . 1 929, whi ch pr ovides as follows : 

"It sr a l l be unlawful for any j udge 
of election, cler k or person desi g­
nat ed a s a chall enger under any l aws 
of t his s tate , or any per s on or pe rsons 
within the pol l ing ~lace , to electioneer 
for any candidate, part y or proposition. 
~y viol ation ot t his section shall 
be a misdemeanor , and shall be punished 
by i nprisonment not less than t on days 
nor mor e than ninety days, or by a fine 
of JOt loss than f ifty dollars nor more 
t t.an ono hundred dollars . " 

Conclusion 

Under the ter~s of t he above s ections, it is our opi n ion 
t hat it is i l l egal tor a candidate, or any other ~arson , t o r emain 
i n t he voting booth or voting ~recinct and bl ectioneer for t hem­
s elves or any any else. 

APPROVED : 

Respectfully submitted , 

OLLI V&;R \ • l~OLEN 
Assistant Attor ney General 


