CORPORATIONS-=COMPANILS: Cooperat ive.organizations cannot

Mr. Geoe S. Alee, Chalirmsn
Missouri State Petroleum Committee

be organized under Article XXIX,

Chapter 87, Re. S. Mo. 1929, for the

sole purpose of operating a coopersat ive

0oil company, but may so ovperate under

Article IX, Chapter 32, K. S. MNoe. 1929.
October 15, 1934.
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358 Board of Trade Bullding |

Kansas City, Missouri

Dear Sir:

of recent

L T—

This department is in recelgt of your letter
date wherein you state as follows:

™ie have recently been advised that

a group called the 'State Cooperative
Club' has recently incorporated in
this state and capitalized for
$¢50,000, being located at Clayton,
Missouri.

"It i1s our understanding that hthis
cooperative club was organized for
the sole purpose of defeating the
purposes of the Code of Falr Com=
petition for the Petroleum Industry,
in that they sell a membership for
5100 which entitles the holder to
patronage dividends.

"We would be very glad to have an
expression from your office as to
whether or not a cooperative organ=-
1zation can be organized under the
laws of Missouri for the sole pur-
pose of operating a cooperative oil
comnany."”

There are two separate and distinct articlew

in the Revised Statutes of Missouri, 1929, dealing with
Cooperative Companies. One comes under the Chapter
heading of Agriculture and 1s designated as Article

29 of Chapter 87. The other comes under the Chapter
heading of Corporations and is designated as Article

IX of Chapter 32.
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Article XXIX, Section 12748, R. S. Mo. 1929,
authorizes a cooneraf?‘e plan = reads in part as fol-
lows:

"Any number of persons, not less than
twelve (12), may associate themselves
together as a co-operative assocliation,
soclety or exchange, having all the
incidents, powers and privileges of
corporations, for the purpose of con-
ducting any agricultural or mercantile

business on the co-opersitive plan. » #."

Article XXIX, Section 12766, R. S. Mo. 1929,
from chapter on co-operative companlies, reads as follows:

"Any part or all of the common stock
of any corporation organized for the
purpose of conducting any agricultural
or mercantile business on the co-oper-
ative pilan as provIae& for by srticle
29, chapter 87, H. S. 1929, may be
legally purchased and owned in all
respects as i1f purchased and owned By
a natural person, by any other corpor-
ation incorporated under the laws of
Missouri on the co-operative plan,
Including any other corporation organ-
ized under article 29, chapter 87,

R. S« 1929."

From the foregoing sections, it 1s clearly evi-
dent that co=-operative companies may be organized for

the purpose of conducting any ;ﬁriculturnl or mercantile

business on the co-onerative p .

In the case of In Re. Cameron Town Mut. Fire
and We In=s. CO., m- So , 53 m.-m Io Ce

Llghtni g »
755, EEL Court defined The term "mercentile” in the
following manner:

"% # # # The word 'mercentile' in

its ordinary acceptation, pertains

to the business of merchants, and
has 'to do with trade or the buying
and selling of conmodities.'s # # #."
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. In the case of surance Co. Ve State
24 S. W (Tex.) 397, le Co EEO Court, in de 1ng
the term comnoditiel' aaid:

"The word 1s ordinarily used in the
commercial sense of any movable or
tangible thing that is ordinarily
produced or used as a aubjeet of
barter or sale. #* # # #.,%

n

Agein, the case of Ve esne Ve 55%313 it
266 S. W. 700, 1. ce 703, 3 the Court
that the requiranenta of Section 7287 Re Se. Mo 1929,

that a business rust be specifically nanod as taxable

in the charter before the city had power to impose a
license tax, were sufficiently met by the Kansas City
Charter, Article III, Section 1, cl. 4, enuuerating
"merchants™; and, 1n view of deflnition as "one meking
business of buying and selling commodities, " the city
was authorized to tax dealers in gasoline as "merchants®.

From the foregoing cases, we are of the opin-
lon that, as gasoline 1s termed a commodity, the same
mey be said of oil. The word "mercantile" in its ordin-
ary necogtation pertains to the business of merchants
and has to do with trade or the buying and selling of
commodities™ and a compeny engeged in the oil business
may therefore be said to be engaged in a mercantile
busineas.

y oy Since a company engaged in sn oll business
may/said to be engaged in a mercentile business, the
gquestion arises whether it was the intention of the
Legislature to permit any number of persons, not le ss
than twelve, to associate themselves as a co-operative
organization for the sole se o ting a co-
operative oil co: under provisions o% Uﬁgpfbr 87,
IfEibIS‘!kIII . S. Mo. 1929

Article XXIX, Section 12748, R. S. lMo. 1929,
reads as follows:

"Any number of persons, not less
than twelve (12), may associate theme-
selvees together as a co-operative
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assoclation, society or exchange,
having all the incidents, powers
and privileges of corporatlons,

for the purpose of conductling any
agricultural or mercantlle business

on the co-operat ive olam, including
the b_x_mg, sellggg, gguf'ia:ur n

ion or other

:, 8% M&%'m

or [+ al s ers
a.nd_t ars g ToCEries. s
md all other articles -oro
ETFQT_F_—EE purposes “of this
section the words ‘'association’,
‘company', 'corporation', 'society'
or 'sxehango' shall be conatrued
to mean the same.# # % #,"

The title to the Act, providing for the incor-
poration of co-operative associations es set out in the
Laws of Missouri, 1919, at page 116, reads as follows:

"AN ACT to provide for snd authore
ize the Iincorporation of agricul-
tural or mercantile co-operative
associations for the purpose of con-
ducting eny agricultural or mercan-
tile business on the co-operntlizo
plan, includ t bu;%g, se %g.
manufactur sl%ago, ransporta-
on or o er ing or de
or with by assoc ons of -
eulturIsta of agricu tu:r da
or amm oduc a8

e manufacturing an_forln on of of
sucg u- icles into products deriv
er Eﬁe rchasi of
ulﬁ;—’g %g—daﬁ d:erc%lao i
oth.era oceries, provisions
all other articles erc )

with an emerpency clsuse."
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Thus we see that the title to the Act and
the body of the Aet are almost verbatim with each
other, and are verbatim on essential matter. That
which i= underscored sbove appears both in the title
to the Act and in Section 12758, R. S. Mo. 1929. It
is our opinion that it was the intention of the Legise
lature and the purpose of the Statute as expressed by
the body of the Act and title thereto, whem construed
togehher, to limit Article XXIX, Chagt er 87, to asso-
ciations of agricalturistaé for as said in the case of

Glaser ve Rothschild, 120 W. 1, 221 Mo. 190, 1. co.
s Wherein our Court said:

"There are meny cannons of con-
struction, but they all rest upon
the common prineciplse that if pos-
2ible the intention of the Logil-
lature must be ascertained. hese
rules are only valuable when they
subserve this purpose. One of
bhese rules of construction, long
esteblished in England, was that
'the title cannot be resorted to in
construing the enactment.' (Hunter
ve Hockalds, 1 McH & Gord. 651).
But in this State and others, where
the Constitution gives a peculiar
significence and assigns particular
importance to the title by requiring
that a statute shall contain but one
subject, 'which shall be clearly
expressed in its title,' this com-
mon law cannon is clearly at varie
ance with our methods of interpre-
tation. On the contrary we hold
that the title is necessarily a
part of the statute and aids in and
i1s a necessary gulde to its right
constructione. ?Endlich on Inter-
pretation of Statutes, secs. 58,

59 and casea cited)]. So it was in
Conn. Mut. Life Ins. Co. ve Albert,
39 Moe 181; 'But the better rule,
as we think,1s to presume that the
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true Intent and meaning is to be
found in the title, unless it is
plainly contradicted bg”thn express
terms of the body of ¢t act.' "

From the foregoing cases and sections, we are
of the opinion that it was not the intention of the Legis-
lature to permit a co-operative organization to be organ=-
ized under Article XXIX, Chapter 87 for the sole purpose
of operating a co-operative oil company. As stated in
Section 12748, supra, and as found in the Title of the
Act in Laws of Missouri, 1919, supra, "by association
of agriculturists, of agricultural, dairy or similar pro-
ducts, and including the manufacturing, transformation
of such articles into products derived therefrom* = =",
reading further "# # # #and for the purpose of pur-
chasing or selling to all shareholders and others gro-
cerie:, provisions, and all other erticles of merchan-
dise.

From this last phrase, we are of the opinion
that although a co-operative organization cannot be
organized under Article 29, Chapter 87, for the sole
purpose of operating a co-operative oii company, yet
incorporators under this section for agricultural pur-
poses mey purchase and sell oll to &ll sharehold ers and
others; for g8 set out supra Yoil is elearly included
as & commodity or article of merchandise."

Since a2 co-operative company may not be organ-
ized under Article 29, Chapter 87 for the sole purpose
of operating a co-operative oll company, the guestion
arises whether they may do so by complying with all the
provisions of Article 9@ of Chapter 32, R. 2. Mo. 1929,
dealing with oe-operative companiese

Chapter 32, Article 9, Section 4986, R. S.
Moe. 1929, reads as follows:

"Any person, copartnership, associ-
ation, organization or cornoration
which is now engaged in or shall
hereafter engage in issuing con-
tracts or agreements, whether in
the nature of a bond, debenture,

- ecertificate or otherwise, provid-
ing for the redemption, or the ful-




Mr. Geo. S. Alee -T= October 15, 1934.

filling of such contracts or agree-
ments by the accumuletion of a fund
or funds from the contributions made
by the subseribers to, or the holders
of such contracts or sgreements; or
providing for the maturing or ful-
filling of such contracts or agree-
ments In the order of their issue

or in some other fixed or arbitrarily
determined order or manner; or pro-
viding for the payment of moneys or
the granting or giving of any con-
slderation, of' any money or property,
personal, real or mixed, greater in
value, or represented to be greater
in value, than the amount paid in
upon such contracts or agreemsnts,
together with the actual net earn-
ings accrued and accummlated thereon;
or providing for the loaning of the
funds contributed by the subsecribers
to or the holders of such contracts
or agreements to such subscribers

or hold ers in any fixed or arbitrarlly
determined order or manner; or for the
making of loans or advances from such
funds to or for sjch subseribers or
holders to be repald in Installments;
except such persons, copartnerships,
assoclations, organizations or core
porations as are organized or doing
business under the statutes now in
exlstence or which hereafter may be
enacted as excepted in section 4995
of this article, shall, end the same
are required, for the protection of
the subseribers to, or the holders

of 1ts contracts or agreements, to
deposit with the state t reasurer in
cash, United States bonds, or bonds
of any county, or municipal town-
ship, or such parts of each of the
above mentioned securities so that
the whole deposit shall be equal in
cash value to the sum of twenty-five
thousand dollars and whenever the
liability of such contracts or sgree-
ments, as hereinafter determined,
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shall exceed the amount of such de-
posit, there shall te made an ad-
ditional deposit on the first days
of January and July of each year, in
a sum sufficient to cover the excess
lisbilities accmued during the last
preceding six months; and provid
further, that no part of such oris-
eposit of twenty-five thousand
dollars, shall be derived from or
conslist of any funds contributed by
the subseribers to,or the holder
of, any such contracts or agreements."

In the case of State ve. Heyer Talloring Co.

25 S.W. (24) 98, l. ce 100, an action was Brougﬁg bo en-
join the Meyer Tailoring Company of the City of St.
Louis from transacting the business of lssuing and sell-
ing contracts or certificates entitling holders to suits
of clothes after making thirti (30) weekly payments,
guttprovlding for their maturity before such time by a
ottery.

The Court, in that case said:

"The averments of the petition based
upon the facts as to the formation
and operst ion of the respondent

# % % #, shows 1t to be 1f it had
complied with the law of its crea-
tion and its business transaction
had not rteken of the character
of a lottery, a co-opersat ive com-
pany, &8 that class of organizations
are designated and described in
chapter 90, R. 8. 1919." (Now
Chapter 32, Article 9, R. S. HNo.
1929.) @ = » #¥

The above ecase holds that, aside from the
lottery feature, if the organization had complied with
the provisions under which 1t was created (now Article
9, Chapter 32, R. S. Mo. 1929), it would have been a
co~operative company.
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It is not the purpose or intention of the
Attorney General's Office, (nor are we asked), to de-
termine whether the "State Co-operat 14 Club®, a corp-
oration, 1s operating an oil ~company within the pro-
vislons and limitations of its charter. We are not in-
formed of sufficient facts in the premises to venture an
opinion as to their conduct as a co-operative corporation,
operating under the provisions of Section 4986, supra.
We are only answering your gquestions and determining
whether or not a co-operative organization can be organ-
ized under the laws of Missouril for the sole purpose of
operating a co-operative oil company.

CONCLUSION.

It is the opinion of this office that a co-
operat ive corporation cannot pos=ibly be organized under
the provisions of Section 12748 and 12766, supra, where
the sole purpose is to sell oil. The law providing for
agricultural co-operatives was not intended to promote
0il co-operatives in Missouri, where the sald of oil 1is
the sole purpose of this co-operative corporat ione.

It is the further opinion of this office that
a co-operative corporation can be organized under the
laws of Missouri, for the sole purpose of selling oil,
under the provisions of Section 4986, supra, which pro-
vides for a $25,000.00 deposit of securities with the
State Treasurer, protecting co-operative subscribers and
hold ers of co-operation contracts, along with additional
atatutory security to the co-operative subscribers. Our
Supreme Court, as shown by the Meyer Tayloring case, supra,
has held that a company may organize for the sole purpose
of selling certificates and contracts entitling the hold-
ers to suits of clothes, after complying with the pro-
visiona of Sectlon 4986, suora and sinee suits of clothes
can be marketed co-operatively under the above Section,
there 18 nothing in sald Section to prevent the marketing
of o0il, where the co-operative oil company 1s incorporated
under its provisionse.

Respecti¥ully submitted

A'__)')ROVED’ ml. CRR bA‘ll’MiS
Assistant Attorney General.

ROY MeKITTRICK
Aktorney Bbtheral.




