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Honor able Or i n ~. Adams, 
Prosecut i ng Attorney, 
Cald\lell County, 
Ki ng s ton , ~1ssour1. 

Dea r Sir: 

I 

Your letter ot January 12 addressed to Attorney General 
McKittrick r elating to crimina l costs, has been handed t o ne for 
answer, the contents being as f ollows: 

" One Deems Payne was arrest ed upon complaint f iled 
before a Justice of the Peace char ged with the 
commission of a felony, to-wit, robbery with a 
dangerous and deadly weapon. The defendant 's de­
fense was an alibi, a pr eliminary examination was 
demanded, and the Justice of the Peace ordered 
the defendant discha rged. Prior to the pr eli mi na ry 
the prosecuting attorney was served with notice 
t hat the defendant int ended t o take depositions in 
the State of Nebraska. Some t wenty-threo witnesses 
were examined on the part of the defendant, all 
or them t estifying that the defendant was seen in 
Nebraska on dates prior to, and on the da t e of the 
a lleged cown1s s ion or the crime . The depositions 
were not properly c ertifi e d t o by t he offi cer 
t aking the same, and i n the form in which they were 
presented were not admiss i ble in evidence, but were 
r ead by the Justice. 

Thereafter, t he Cal dwell County Grand Jury consid-
ered t he case, and r e turned an indictment charging 
the defendant with t he commission of t he crime, and 
a ga in the def endant gave notice to t ake deposit ions 
i n the manner provided by law. Approxima tely the same 
number of witnesses wer e exami ned , all testi f ying sole­
ly as alibi witnesses, and a s having seen t he defendant 
in Nebraska, on certa i n days Just prior to, and Just 
following the alleged commi ssion of the crime . 'I'hese 
depositions wer e i n pr oper f ora and were r ead and 
considered i n evidence at the trial of the cause in 
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which t he defendant was acquitted. 

The question for determination is, as to whether 
the witnesses who testified in Nebraska are 
entitled to witness fees and mileage or not. 
The witnesses are not only undertaking to claim 
attendance f or one day consumed in taking the 
depositions, but are also claiming for an extra 
day, when t hey came borore t he officer and signed 
t heir depositions. There appears to be no 
statutory authority whateTer f or the payment by 
the State of witness tees or wi tnesses outside 
or the state . Sections 11776, 11798 and 11199, 
R. S. 1929, make no mention of such cases and 
apply to witnesses nithin the State of Uissouri. 

Also, in view ot the pr ovisione of Section 3850, 
making it the duty of the pr osecuting attorney 
and trial judge not to tax the state or county 
with more than t he costs of three witnesses , to 
establish any one raot , this s t a t ute eTidently 
limite t he of ficers in their allo~ance or fees to 
a limited number or witnes ses in any case.~ 

I . 

The State is not compelled to 
pay the cost or deposition• taken 
at a areliminary hearing when the 
defen ant is discharged. 

The f acts stated in your letter present a difficult question 
and for the purpose of this opinion we will diTide s~e i nto (1) 
costs of depositions taken tor the pr eli minary examination or defend­
ant; and (2) costs or depositions used in the trial of defendant . 
It is mandatory on the part of the St ate to accord a dof endant when 
charged with a fel ony a pr eli minary hearing before some justice of 
the peace of the county. 

Section 3621, R.s . ~o . 1929 r efers to t he defendant taking 
depositions and provides: 

"When any i ssue of tact 1s Joined i n any cr iainal 
ca se, and any material witness for the defendant 
res1~es out of the state, or resi ding ~ ithin the 
state, is enci ente, sick or 1nf6r.a, or 1s bound 
on a Toyage or is about to l eave this sta te, or 
is confined in prison under sentence for a felony, 
such defendant may apply to t he oour t, or Judge 
thereof , in which the cause is pending , tor a 
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commission to exan ine such witness upon 
i nterrogatories t hereto annexed , and s uch 
court may grant the same upon t he like pr oof 
and on the like terms as provided by law in 
o1Til cases. The court, or j udge t hereof , 
grant ing such commdssion, may permit the 
officer prosecuting f or the s tat e to join 
in such commission~ The deposit i on of any 
witness confined in prison under sent ence 
f or a felony shall be t aken wher e s uch witnes s 
is confined. " 

Section 3623, B~S . Mo. 1929, also pertaining to this matter 
proTidea : 

"The defendant in any crimi nal cause may 
also have wit nesses examined on his bohalt, 
conditionally, upon a commi s s i on i ssued by 
the clerk of t h e court i n which the caus e 
is pend.ing , in the same ca ses and upon the 
like notice to t he prosecut i ng a t torney, 
with the like effect and in all r espects 
as is proT1ded by law in c i vil sui ts: Pro­
Tided, that t he noti ce in such case to t he 
prosecuting attorney shall stat e the name 
or names of the witness or witnesses whose 
deposi ti ons are desired or will be taken ." 

You will note under Sec. 5621, supra, the phrase "when any 
issue of t act is joined i n any criminal case" is used . 

We i nter your quostion to be whether or no t t he costs of 
depositions are t o be paid by the State when the witnesses r e s ide 
out of t ho state, rather t han the tees ot the witnesse s ind i vidu­
al l y. ~hen deposit i ons of witnesses ar e taken, t he person befor e 
whom t hey ar e t aken atta ches a statement of the costs, pr operly 
con puted, and t hen t h e wi tnesses lose t heir i dentity; it then 
becomes a r~e sti on of whether or not t h e costs as comput ed by the 
r otary are proper or improper. 

Referring again to Sees. 3621 and 3623, aupra, and to t he 
t act t hat Payne, t he defendan t, t ook t he deposit i ons of the wit­
nesses out side of the State, l'le are of the opinion t hat the 
statutes do not authorize t he taking ot depositions tor pr elimi na ry 
hearing on t he part of t he defendant outside or the state, in 
as much as the statutes us e the expression "when any i ssue ot 
tact is joined", and as l ong as the defendant is not in Circu it 
Court under information, when the char ge is a felony , the issues 
are not Joined. You f urther s tate that the depositi ons wer e n ot 
properly certified to by t he officer and wer e t her efore s ubject 
t o being QUashed. 
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CONCLUSI ON (I ) 

In view of the foregoing , it is t he opinion of this depa rtment 
that the costs of depositi ons of witnes ses out side of t he State 
for a pr eliminary exami nation on t he part of the defendant, when 
the defendant is bound oYer or discharged, are not costs which 
can be legally charged to the State for the reason that t here is 
no statutory provision for the taking of depositions for a prelim­
inary hearing. 

II. 

The costs or deposit i ons of witnesses 
outside ot the s tate taken by a defendant 
tor use i n his def ense at the trial are 
l egal costs t o be paid by the State if 
the defendant is discharged. 

we next consider the question of depositions taken and used 
by detendnnt at his trial wherei n he was ac ~uitted . Referring to 
Sees. 3621 and 3623, ouoted in part I of this opinion, it must be 
conceded t hat the defendant had t he l egal right t o take the deposi­
tions. When a defendant is charged with felony, punishable solely 
by 1mpri sonmen~ in t he penitentiary undor Sec . 3828, R. S. ~o . 1929, 
it is mandatory on t he State to pay the costs, s aid s ection being 
as f ollows: 

"I n all capital cases, and t hose in Which 
i mpri sonment in t he penitentia ry is the 
sole punishment for the offense, i f t he 
defendant is acqui tted, the costs shall be 
paid by the atate; and in all other t rials 
on 1na1etMent or information, if the 
defendant is ac quitted , the costs shall be 
paid by the county in which the indictment 
was found or information filed, except when 
the prosecutor shall be adjudged to p~y 
them or it shall be otherwise proY1ded by 
l aw ." 

Reiterating t he statement made in Part I hereof, i.e., t hat 
the Question r e solYes itself into t he situation of the State being 
liable or not liable for t he costs ot depositions used i n the t rial 
of the case instead of t he mileage and fees of the witnesse s 
individuall7, s ees. 11776, 11798 and 11799 have no bearing on the 
issues for t he r eason t hat t h ey deal s olel7 with the witnesses 
outside of the State a t tending the trial in person . ,e must , 
therefore . look to t he r egularity or irre5ularit7 of the deposit ions 
or the cost of the same. In the instant case the testimony of the 
witnesses a ppears to have been materi al , as i t bor e on t he qu estion 
of an alibi and t herefore we ~ould sa y that det ondant did not abuse 
his richt to take the same. 
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It is nell settled law t hat had t he wi tnesses attended the 
trial i n person and then claimed fees tor mileage for their r esidence 
in t he for ei gn state, said costs 0ould not be properly chargeable 
t o the Stat e . In the case of Buckman ~. Railroad, 121 Mo . App 299 
t he Court sa id (l.c. 304): 

"Henry and J ohn Cline a ttended the second 
trial as witnesses, in December, 1900. 
They lived in Oklahoma and each cla i med and 
was allowed ei ght hundred and ninety miles 
mileage in coming from and r eturning to his 
home in Oklahoma. A subpoena was ser~ed on 
one of t hese witnesses by a constabl e in 
the State ot I llinois. The ot her one had 
been subpoenaed in this state t o attend a 
prior t erm of the Monroe Circuit court as 
a. '71 tness in the case, but he was not re• 
subpoenaed to a ttend t he October term, 1 900 . 
The ser~ioe of t he subpoena in I ll inois, being 
beyond the jur isdiction of the court, was 
absolutel y null and void . Nei ther of these 
witnesses were t herefore s erved with a sub­
poena t o attend t he Oc t ober term, 1901, 
of the Monroe Circuit Court to t estify as 
witnes ses in said cause and neither are 
ent itled t o mileage (State ex rel. v. Seiber t , 
130 Mo. 202, 32 s .n. 670), and t he mileage 
of these witnesses should have been disa llowed." 

I n t he case of St a t e ex rel. T. Wi lder, 1 96 .Mo. 41 8 , t he 
Court said (l.e. 430): 

"It will not be seriously contended that 
t he subpoenas in t his cause which are alleged 
t o have been s erved upon the witnesses at 
t heir pl aces o~ residence in a f oreign State 
wer e of any force or vitality. A subpoena 
issued from t he courts of t hi s St ate cannot 
ha~e any extraterritorial operation , hence 
the service of the subpoenas of the witnesses 
whose claims for mileage are i nvolved in 
this pr oceeding i n another State were mere 
nullities and of no obl igatory f orce upon 
t he wi tnesses t o obey the co~~and cont&ined 
in t he s ubpoena . The rules of law appli cable 
to th is subject wer e fully discussed and 
announced in s t a t e ex rel. v. Seibert, 130 
?.~ o . 202, by the court in Bane. There were 
tNo opinions in that ease , but upon t he pr o­
posi t i on t hat process served beyond the limit s 
of t hi s State were of no force and eff ect, 
there was no divisi on of opinion~ Sherwood,~. 
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in that case , in treating of pr ocess, 
t hus announced the law: , .. hen the Legisla­
ture t reats of pr ocess and its servi ce and 
recognizances , it will be i n t ended that 
such process can only be served wi thin 
this State and t hat s uch r eoo ni zances 
only possess oblieatory force within its 
bor ders . Neither proces s nor recogni zances 
can have any extraterritorial oper a tion . 
(St a t e v . Pagels, 92 lJo. , loo . cit . 308; 
St ate v. Butler , 67 r:o . loc cit . 62; 
Board, etc. v . Chase, 24 Kan . 774). And 
it would be beyond the nower of the Lest s­
lature to author ize process t o be effectual 
outside of th i s St nt e . (Wilson v . Rai lroad, 
lOB t~o. 588) ' " 

.e cite t hese decisions i n ardor to clarify our differenta­
tion bet oeen costs of taking depositions and t ho fees or witnesses 
individually when t hey appear in court from a for e ign s tate . 

Sec . 1806, R. S . r.:ro . 1 929 rel ting t o the costs of taki ng 
depositions provides as fol lows: 

"The costs and expenses of taking t he 
depositions shall be audited and a llo\"Jed 
by t he officer t a ld nt: the satte ; a nd such 
costs a nd expensGs, together wi th the fees 
of r ecord i ng and c opyi ng t he same , shall 
be tax~d in favor of t ho party or par t i e s 
praying t he s ame , and collected a s ot her 
costs in the s uit or s uits in whi ch such 
depositions, or any par t t hereof , may be 
used . " 

lle inter pret thi s section t o appl y in the i nsta nt case, 
a s t he depos1 tions "ttere taken a nd used L . t he manner pr os cribed by 
civil procedur e . 

The outsta nding decision on which we finally b·)se our con-
cl usion i s the case of State T. (rueger , 6 9 . ·o. App. 31 , l . c . 32- 33 : 

,.This i s an appeal fron a judgr1ent taxi ng 
certain costs a ~inst the defendant , thour~ 
t he state disn issed t he indict ments after 
t he c ost bad been i ncurred . In January, 1895 
t hree indictments wore found aea i nst tha 
defendant for violat i on of t he elect i on lans . 
Tho cause was continued t o t he Apri l term, 
and during t hat time t he def e ndant ~ave noti ce and 
took the depositions of cer t ain witnesses . On 
the a pplica tion of the pr osecuting att orney 
t he court appointed a s pec i al c ommissioner to 
t a l<:e t he de-pos i ti ons. The par t i e s procured and 
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took the testimony of a number of witnesses, 
t he majority, if not all, of whoa were 
the same as those n~~ed on the indictments 
as wi tnesses for t he state. Following the 
taking of these depositions t he state dis­
mi s sed the case; and the court , at the 
suggestion of t he prosecuting attorney, 
adjudged the cos ts of taking t hese depositions 
a gainst defendant, and he appealed. 

I know of no l aw that will sustain the court's 
action . The defendant had the legal right to 
take depositi ons to be used conditi onally at 
the trial against him. Sees . 4147, 4149, 1 . s . 
1889. It, however, the state s hould thereafter 
abandon the pr osecution and dismiss the case, 
t h en t~e defendant as entitled, not only to 
a judgment of discharge, but a s well a judgment 
for his costs lawfully incurred in proparing 
for his defense . This mat t er or costs is one 
of statutory r egulation, and I know of no 
statute provision for t~ xing t he costs against 
the def endant in a criminal prosecution except 
where be is convict ed . Sec . 4395, R. s . 1889. 
If t he def endant should manifestly abuse t his 
provisi on for his benefit, and should take 
depositions foreign to t he issues involved, 
and which could not in any event be used , t hen 
the court might well deny his right to r ecover 
the same. But t here is not hing in thi s record 
t o show any such abuse. The mere f act t ha t 
defendant took the depositions of witnesses 
named on t he state 's indictment; or t hat such 
witnesses t hen r esided and wero found within 
t he r each of subpoenas from the court, do not 
establish such abuse. It may be t hat t he 
t estimony of such wi tnesses was ~terial for 
t he defense, though r elied on by t he state ; 
and that though they were at the time wi t hin 
r each ot the c ourt ' s process, yet t hey might 
have been be¥ond it when t he cause was called 
tor trial. In vi ew of this contingency, the 
defendant would be justified 1n t aki ng the 
depositions of such witnesses to be used con­
dit ionally as t he statute before cited has 
provided . 

There was a f inal j udgment discharging the 
defendant; and hence t h e ob jection that an 
appeal wi l l not li e from a mere order taxing 
cos t s , as suggest ed in the br i ef of t h e state's 
a ttorney, is not well taken. The judgment of 
the criminal court, in so f ar as it taxes the costs 
attending the taking or the depositions 1n ques­
tion, will be reTersed." 
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Section 3850 a. S. ;ro . 1929 pr ovides as follows: 

"The judge a nd prooccut ing attorney shall 
in no case tax the state or county with 
more t han the costs ot three witnesses to 
establish any one fact, nor wi th the costs 
of witnesses u~~ cessarily sur~oned and 
not examined, but the costs ot such s~rnlus 
or unnecessary witnesses shall , in the 
discretion of tr~c court, be taxed a~P inst 
t he party or attorney causing t hee to be 
summoned." 

This section l imits the judge and prooecuting a t torney to 
the t esti nony and cost s of not ore t han three wi tnesses to estab­
lish any one fact . Trial judges have been more or less inclined 
to disregard t hi s section during the trial or a case; however, it 
i s possible that a motion to retax the cos ts, ins ofar as the 
question or the costs of deposit i ons ar e concerned, wherein the 
mileage and number of witnesses as shown by the r.otary before whom 
the depositions wer e taken, might be attacked and the costs or the 
depositions r educed. 

CONCLUSION (II) 

In view of t he statutes and the decisions above auoted , 
it is the opinion ot this department that the State , under the facts 
as outlined in your letter, i s liable tor the costs or the deposi­
t i ons used in t he t r ial of the caoe of State v. Payne. 

APPROVED: 

0\'IN : AH 

ROY McKI TTRICK, 
Attorney Gener al . 

Respectful ly submitted , 

OLI IVJ!R \1 . t:roEEN , 
Ass i s tant \ ttorney Gener al 


