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SALARY OF DEPUTY CIRCUIT CLErtKS: 

Mr . o. o. Wyrick, 
Clerk ot Circuit Court, 
Tuscumbia, Miasouri. 

Dear Yr. tyrick:-

1. County Court has right to fix 
salary of deputy circuit clerks 
immediately on the becoming 
effective of section 11812 1 
Laws 1933, page 371, without 
regard to present deputy clerks 
assumed fixed ter.m of office . 
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We ha~e Jour letter ot October 12, 1953, 1n which was 
contained a request tor an opinion as follows : 

wunder section 11812 ot the Session Acts tor 1953 
the Count7 Cotr t is given the right to determine what 
the salaey ot the deput7 ot the Clerk ot the Circuit 
Court shall be. I would like to have JOur opinion 
as to whether this applies to the present tem or 
should it onl7 appl7 beginning the next tera?" 

¥rom a subsequent letter written b7 you, we Judge the 
words "present term" in the letter above quoted to reter to the 
assumed preaent tixed term ot office or the deput7 ole rk ia question. 
We uee tbe words "assUllled present fixed term" since an ex8lllina tion 
ot the pertinent law coDYinces us that tbe depuiJ circuit clerk haa 
within the strict meaning or the word, no detinite tixed "term" ot 
office. 

Section 11812, Revised Statutes ot Mis souri, 1929, under 
authori t7 or which the deputr circuit clerk in question was appointed 
provides as follows: 

"Sec. 11812. DEPUTIES AND ASSISTANTS , HOW APPOINTED­
COMPENS.ATIOB. ETe!'J' clerk ot a circuit court shall be 
entitled to such number ot deputies and assistants, to 
be appointed b7 l!llch otticial, w1 th the approT8l. ot the 
circuit court, as such court shall deem necesaar7 tor 
tbe pl'Olllpt am proper discharge ot the duties ot his 
otrice. The circui t court, 1n its order permitting the 
clerk to appoint a deputr or assistant, shall tix the 
compensation ot such depu'tJ or assistant, and shall 
designate the period ot time such d eputJ or assistant 
may be emplo7ed. lWer,- such order shall be entered ot 
record , and a certified copy thereof shall be tiled in 
the office ot the count7 clerk. The clerk ot the circuit 
court max . at any time. discharge aBJ deputy or assistant 
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and may regulate the tillle of his or her emploment, 
and the circuit court •8.7· at any tiae, modifY or 
rescind ita order penai ttipg any appointmst to be 
made, a Dd may reduce the coapmsat1on theretofore 
fixed by it. " 

Section 11812, ReTised Statutes of Missouri, 1929, a s re­
enacted Laws 1933, page 371, proTides as follows: 

"Sec . 11812. DEPUTY AND ASSISTANT CIRCUIT CLERKS­
COMPJ!BSA'l'ION. E'fery clerk of a circuit court shall 
be entitled ~ such number or deputies aDl assistants, 
to be appointed by such of ficial, w1 th the approval 
or the county court, as s uch coun shall deem ne ceaaary 
tor t he prompt and proper discharge ot the duties of 
his office. The Count7 Court, in its ol"Cler perm1 tting 
the clerk to appoint a deputJ' or assistant, shall fix 
the coapensation ot such deput7 or assistant which , in 
counties haTing 12,500 persons and less, shall not 
exceed the a,a,unt allowed deputr or assistant to the 
county clerk tor the ao~a~ ttae employed and shall 
des~te the period ot tt.e such deputy or assistants 
m&J' be eaployed. EYexy such order shall be entered ot 
record, and a certified copy thereof shall be tiled 
in tbe otr1ce ot the county clerk . The Clerk d the 
circuit court ma at t 1lle dis char, e de u\ 

er 

It will be noticed that while both sections proTide that the 
true appointing power shall designate the period o r t1ae that such 
deputy may be e•ployed , there is a fUrther proTiaion that said d epu'tf 
ma7 be remoTed trca ott ice at anT time bJ' said appointins power. On 
these proTisions do .. base our opinion that such an ottice holder 
has no fixed tena ot ott ice in the 1 egal sense. 

On this point the courts ot Missouri haTe taken an identical 
stand in 118.DJ cases but we dee• it necessary to refer merelf to om • 

The case we refer ~ is tile caae ~ State ex rel . Buabold 
vs . Gordop . 238 llo. 16§, decided by the Supreme Court of ibssouri 
si tttng in Bane , the opinion being written by Judge I..a.ma. In tbat 
case the court, all the Judges concurring, held that an Ad Jutant ­
General appointed· b7 am hold1Dg oftioe UJder the Govemor "during 
the tel'll ot the GoTernor and reaoTable b7 hia at pleasure" did not 
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haYe a fixed "term o t o :t'ti ce" · in the constitutional sense that 
increasing his salarJ during said tem was in Tiolat ion of 
Article XIV, Section 8 ot the Constitution ot Missouri . ~udge 
Lama in his opinion stated , at page 1?8, aa tbllowa: 

"But the aatter need not rest on mere parit,y 
o t reasoning. Says a sound au thor (»echaa ' a Public 
Ottices and Otticera , sec. S85): ' The wold •term", 
when uaed in reference to the tenure ot dtice , 
means ordinarilY a tixecl and detini te tiae, and doe a 
not applJ 'to appo1ntiTe offices heJ.d at th! pleasure 
of the appointiD8, powr.' 

"In accord Uherewi th in anotller standard wort 
(Throop on Public Officers , sec. 303): ' T.be word 
"term" is uniformly used to designate a fixed am 
detini te perial or time. * • *And 8ll officer who 
holds his o :t'tice at the pleasure ot another officer 
* * *has no official term, witbin the meanina ot a 
constitution or st tuto roTision relatin to such 
!!,m.~' Again Sec. 304 : Where an office s tUled 
bJ appointment , and a definite tera or ortice is not 
fixed bJ a constitutional or s tatutory proYiaion, the 
otrioe is held at the pleasure or the appointing power, 
and the incumbent may be r emoYed a t aDJ time. " 
(Italics ours ) . 

~Udge Laza then proceeds to reYiew the decisions Of the 
appellate courts or other states to the same ettect, md then 
wri tea a t page 179: 

"In tull accord with the general doctrine or the 
cited cases are our own appellate courts . " Citi~ 
State ex rel vs . Alt , 26 Mo . ·App. l . o. 675- 6 ; 
State ex rel. Ts . Stonestreet, 99 o. l . c . 371 et seq. ; 
State ex rel. Ts . Johnson , 123 » o. 43 , and quo ting from 
the latter. 

In addition to the aboYe authority, a note 1D 37 L. B. A. 
(n . s . ) ~88 , reYiews a list or cases to the same ettect. 

I n discussing tbe aboTe angle ot this matter , our intention 
is to show that the following proTisioa ot our Wi ssouri Constitutioa 
does not applJ to our case: 
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"Article IV, Section 8, Constitution of 
.IU sao uri; Compensation of o rticers, not 1io be 
increased nor term extended:-- The compensation 
or fees of no sta te, county or municipal officer 
shall be increased during his term of office ; nor 
shal l the term of aD7 office be extended t or a 
longer period than that tor which 111 ch ottioer 
was elected or appointed." 

7b. er e is ob't'iousl7 nothing in this provis:l on ot the Con­
stitution whicb ~reTenta a decrease in the aalar,y of an officer 
during his tera (Lycette 't's • . olft, 4:5 Mo. App • .S9), hence , we 
need not take the ttme to show that. 

Ba't'ing now showa tha t the Constitution does not JrOhibit 
a fixing of sala:17, whether b7 decrease or increase, in our pres ent 
case, we proceed to a constrlmct101l of the le8islatiTe power and the 
ef fect to be gi~n thereto. 

Section. ll812, Re't'ised Statutes of !U.s souri , 1929, aboTe 
quo ted, delegates to the circuit court the superTisor7 parers oTer 
deput7 circuit clel"tcs. The office of deput7 circul-t clerk is not 
created b7 the constitution but is ue rel7 an office created b7 
statute. The l egislature has, therefore, the par e r at aD7 t iae 
to regul ate such office as it deems best. 'fhe shifting therefore 
by the lesisla ture ot the aboTe aentioned su12 rvisory powers t'rom 
the circuit court to the counv court (Section 11812, Laws 1933, 
p. 371, aboTe quoted), was clearly within ita powers, and the 
provisions of the new statute should be giTen effect, as proTide4 
by our Constitution, Article IY, Seotioa 3&, Dinety daT• after the 
adJournment of the session at which it was enacted. Said adJourn­
meat date in tllis case was April 25, 1933. 

The law is well settled in th1a aDd other states oa ~· 
aboTe legialatiTe power, hcee, we deea it necessary to quote f'rom 
only one 1 ee.d ing case. 

Ia State ex rel.vs. Hedrick, 24:1 s . w. 402 , decided b7 
the Supreme Court of Missouri, sitting in Bane, .TamesT. Blair , 
Chief Justice , 1n a separ ate concurring opinion ill which too r 
other Judges OCl:DD ur, paseee on this question. In this case, Judge 
Blair , at page .U9, quotea with approyal fro m the case of Graham 
Ta, Roberts , 200 ~••• 152, aa tollowa: 
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"Where an office ia created b7 law and 
one not contemplated, nor its tenure declared 
by the Constitution, but created by law solel7 
tor the public benefit , it may be regulated, 
11a1 ted, enlarged, or tentina ted b7 law, as the 
public exigencJ or policy may require." 

When, therefore, our legislature at the 1933 legislative 
session transferred trom the circuit court to the count;y court 
the power to fix the salaries or deputy circuit clerks, said 
power belonged to the county court aa soon as the law becaae 
constitutionall7 ope rative, without regard to &D.J assumed fixed 
tera of office which anJ deputy circuit clerk then held or now 
holds. · 

Very truly 7ours , 

CH.ARLI!S ». RO'Jli.LL, Jr • 
Assistant Attorne;y-General. 

APPROVED : 
~A~t~t-o-r-ne--;y-~Ge~~--r-a~1---


