TAXATION =SALES TAX ) House B1ll No. 5 Pending before the 57th

CONSTITUTION, % General Assembly 1s unconstitutional,

Senator Cerroll fsdom
Chalrmen .ays sand ideans Comuittee
and members thereof,

Dear ir. Cheirmsn end members of the Committees

Fecelpt of your request for an opinion from this
Department as to the constitutionality of Houmse Bill No. §5,pond=
ing before the 57th General /Aesembly, in extra session, 12 ack-
nowledged,

In complylng with your request, we do not overlook
tihe importence of the matter involved nor the responeiblllity tiat
lies before us, Your guestion 1s to be answered, however, only by
an application to the bill of the Federal and our State Constle
tutions,

Reaching our conclusions herein, we have kept In mind
the well cstablished rule of statutory construction that all
doubts as to the constitutionality of a law shall be resolved in
faver of its legality, ;

ie
HOUSE BILL NO. B 15 AK FXCISE T
TR TR ; .
(a). In determ! i'thn constitutionality of House

5111 No. 5 the (irst premise tq de considered 1s the character
of tax sought to be lmposed by the bill,

‘ectlion 2 of the bill provides:
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rg____g_ at or;‘;ofﬁrgou &

el s,
taiting effect of thle se prior

to Jenuery 1, 19383 provided, however,
thet suech tax 1s not imposed upon the
privilege of engaging in any business in
Interstete Commerce or otherwise, which
business may not under the Constitutlom
end Statutes of the United States of
America be made the subject of taxatiom
in thie state, # « & "

by the above sccetlion the tax 1s attempted to be
imposed upon all persons engaged in ths bueiness of selling
tangible personsl property at retail in this stete at the rate
of one per cent of the gross receipts from such sales, as is
in the bill provided.

Section 23 provides 1n parts

"If any person after the offective date
of this act shall engage or contimue in
any btusiness for which a privilege tax 1is
imposed by thie act, as a condition prece=~
dent to engaging or contimuing in such
business, he shall apply for and obtsin
from the ‘uditor, uvpon the payment of the
sum of Ome Dollar (§1,00), a liecense to

in and to conduet such business for
the current tex year, upon the condition
that he shall pay the emergency tax accrue
ing to the State of Mlssouri under the
provisions of this Acty and he shall there=-
by be duly licensed to ongege in and conduct
such businesa, # 2 &

Section 2 having provided that the tax therein
provided for 1 not to be imposed upon the %g_%g of
engaginz in business in Interetate Comauerece cates that
the writer of the blll hed in mind that the tax sou ht to be
lovied thereby 1e a privilege tax,

Section 4 of the blll refers to the tax provided
for in the iet ez a privilege tex. Likewise Section 23 of




fenator Carroll 1isdom -l December 8, 1933

the 111 refers to "he tax proposed to Le imposed by the Aect
as & privilege tax. ve understand the words "privilege tax"
may be synonymoues with occupation tax and both to be dilstinguie
shed from a tex on property.

The cese of Viguesney v, Kansas Clty 306 Mo, 488
involved the validity of an ordinsnce pessed by the logialntive
suthority of Kemsas Clty which imposed a tax of omne econt & gallon
on casoline sold by the deeler, “ith reference to the character
of that tax the Supreme Court of thie state, at page 495 of the
opinion calds

"Ifhe first question for detormination

is whether the tax of one ecent a gallon
on the gasoline sold by the dealer ise

e property tax or an excise or occupation
tax, Vhere a tax 1s imposed and 1ig
measured by the amount of buslnese done
or the axtent to whieh the privilege is
conferred or exercised b; a taxpayer,
irrespective of the velue of hles assets,
it i en exciso tax, @ # & « # @

Vhere a tax is measured by the gross
receipte of the tusiness, the emount

of premiums received by an insurance
company, the number of carriages kept
by a livery stable, the number of
pessengers transported by a street raille
way company, and other taxes of that
nature, it is ococupation tax = one fomm
of exclee tex, it has been applied to
the volume of gasoline sold, such as the
tax we have under consideration hore,
(In re Upinion of the Justlieces, 121 Atl,
(60,) 9023 State v, Hart 217 Pac, (wash,)
45; Altitude 011 Coe ve FPeople, 208 Pac,
(Colo.) 180.) In case of Lowman v,
Continental 011 Co., 266 U, 5, 642, 1t
was held by the rederal Supreme Court
that such a tax waes consistent with the
due=procees and equal=proteection

eleuges of the rourteenth Amendment

of the rederal Cometitutlon,”
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On the seme subjeet the Supreme Court of Illinoie in
"inter v, barrett 352 111, page 441, having under comszideration
the question of the valldity of a sales tex law, much like that
embodied in House Bill No, 6, at page 457 seld:

"He hold thet the tex 1s not a property
tex and 1s not & tax om purchasers of
property, tut is a tax on persons en=
gaged in the businsss of selling tengible
persansl property at retall <« « en
occupation tax,”

But one conclusion csn be reeched, therefore, and
that is that the tex scught to be lmposed by Houss 5111 Fo. 5
is an excise tax In the nature of an occupation tax, which, as
our supreme Court said In the Viguesney case ls,

" @« @« # One form of exclse taxw# # = "

(b)e fection 3 of Article X of the Comstitution of
the State of Wisscurl provides:

"faxes may be lsvied and collected
for pulllie purposee ocnlye. They
shall Le uniform upon the same class
of subjects within the territorial
limits of the authority levying the
tax, snd all texes shall be levied
end colleocted by general laws,”

Logicelly, the next question for determinstion is
whether or not the kind and charactsr of tax attempted to be
dealt with in House Bill No., 5 comes withim the limitation
and restriction of Sectlon 3 of Article X of the Constitution
above set out, That question has been determined by the
Supreme Court of this state In Viguesney v, Kansae City, where
the ecourt at page 498 of the opinion salds

"ihe present tax being a revenue measure
it must conform to Sectiom 3, . rticle X,
of the Constitution, providing that the
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tex must be uniform upon the same class
of subjeete within the territorisl limits
of the authority levying the tax,"

The msct belns clearly a revenus measure, it 1s to
be construed according to the provision of the constitution
above set out,

1.
LAX IS éﬂPOS:sD ON THE RETAILER AND
EL CANKOT BL Di 30 COLL.

A PRIVILAGE TAX AL SUCH,FROM DUYERS,

(a).As heretofore stated, Section 2 of the Act imposes
whatever tax ls levied by the Aet upon sll persons engepged
the business of selling tanglile personel property at retail,
In Section 1 of the Icg "sule et retail,” 1s defined as any
transfer of the ownersuip of or title to tengitle personal
property to the purcheser at retaill for use or consumption,
and not for resale as tanglble personal property for & valuable
consideration., "Selling pries" snd "groce recelpte" are
defined In said feetion 1 to be:

" 'Selling price' or the 'amount of a sale!
means the conslderation for a rale valued

in money, whether recelved in money or othere
wise, Including cash, credits, services and
property of every kind or nature and shall
be determined, without eny deduction on
account of the cost of the property sold,
the cost of materials used, labor or service
cost, or any other expense whatsoever,
'Gross recelipts' from the sales of tangible
personel vroperty at retall mesns the total
sellling price or the smount of such sales,
In the case of charge and time sales the
amount thereof shall te included only as and
when payments are received by the seller,”

Section 2 of the 5ill, dn part, provides:

“Ihe vendor shall keep a record of dally
sales and e record of tne asounts collected
from purchasers as the tax, as herein
provided, and shall pcy over all such sums
collected as tax at the time of making the
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return required by Sectlon & hereof and
the vendor shall be allowed to credit
against the amoumnt returned umder “eetlon
Z subdivision (J) sll such stounts so
nollected and psld over !ﬁ"':aa—&to
under the provisions of this Scetlon,”

Thue the reteller ls required to keep a record of
dally salos as well as m record of the amounts collected from
purchasers as _*_g% (meaning the tax imposed by the first
part of Heetion 2) &nd the retaller shell pay over all such
sums colloeted as tax at the time of making the return required
by Seetlom 3 of vill, and the reteller is allowed credit
on the tax due on the amount of gross recoipte returned or
reported under Subdivision (j) of Section 3 of the 5111, in the
amount and to the extent of tha sums collocted by him ag tax.
The sums collseted as tex moen the sums collected by the ree
tallor from iiils customers &t the time of the sale as the tax
due on the amount of the zale,

I'ne firet paragreph of Section 5 and Subdivieion
(3) of such seetion reed as followss

"On or vefore the rifteenth day of the
month after this Act becomes offeetive
and on ar befors the fifteenth day of
sach calender month thersafter, until,
but not Including I‘obmri. 1936, evary
person engagzed in '‘he usinese of selling
tangible personsl property et retall in
this tate durin: the precedin; calamdaer
month shall meko 2 return to the Auditer,

etating 3

{(5) ‘‘hs totel smount of teaxes due the
state from such rete!ler for the precede
ing calendar month,”

Section 1la of the Act provides:

"It shall be unlawful for emy person,
foreign or domestlic, resident or none
resident, to circulste or have clreule
ated In this state, or to assert in any
adver ' isement, puhiuhod or circulated
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in ‘his state, that ‘he tax or any part
thereof imcosed by this eet will Le
assumed or absorbed or pald by sueh person,
or that it will not be added to the selling
price ol the property sold, or if added,
that it or any part thereof will be re-
funded, or that the tax may Le avolded

by ng the sale or purchase in another
state for the purpose of cencouraging the
purchasers in this state to evade the tax
herein imposed, Any person violating any
of the provisione of thies section shall be
guilty of a misdemeenor, "

by Seection lla it 1s made unlewful for the retailer

to eirculate, publish or advertise that the tax imposed by Section
2, or any pert thoereof, will be assumsd or absorbed by the retaller,
and 1t 1s made unlswful for the retaller to ecirculate, puilish or
advertise that the tex so impoeed will not be added to the selling
price of the property sold by the retaller and it i1s further made
unlewful for the retaller, if he edds the tax to the selling price,
to eirculate, advertiss opr publ*lh that he will refund any such tax
pald by his customere, §

Nowhere in the ict §e the retaller prohitited from
relsing hie prices on account of the tax being impored against him,
but he 1 suthorized to collect |the imposed againet himself
from his customeprs. The right to collect the ¢t as & tex, from
the buyers 1s sought 'o be delegated to the retailer, (Jeer in
mind that the tax 1s imposed %mg_qﬁl engaced in the :
tusiness of selling tangible pers property and we have had no
difficulty in reschin: the luslon that the tax so 1mposed
against such retallers is an pation tax.

The case of Winter' v, varrett, supra, involved the
construction of a sales tax law passed by the Legislature of
Il1lincls, ond which law as set out at page 445 of the opinion
of the ‘upreme Court of Illinois containe Section 2, ae follows:

"A tex 1 imposed Lpom persons engaged

in the ruspiness of selling tangible pere
sonal property at refall in this State

at the rate of three¢ per eent of the groee
cash receipts from esuch sales In this State
of tangible -ersonal property mede in the
course of such business on and after the
first day of the neoxt calendar month

aefter the taking ofchot of thies aet and
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prior to July 1, 1935, Hdowever, such

tex 18 not impoesed upon the pr{vilaga

of engaging in any busineecs in interstate
commerce or ctherwiese which business may
not, under the constitut!ion and stetutes
of the United States, bo made the subject
of texatiom b, this State,”

One of the gquestions presented In the case was as
to the nature and charscter of the tax imposed and againet whom,
he Illinols salee tax act did not contein a provision gimilar
to the latter part of tfeetion 2 lest above set out, The ecourt
et page 455 of the opinion =alds

"From these provisions 1t appears that

the tex 1s imposed upon peresons engaged

in the business mentiomned, They ere the
persons who are required to pay the tax,

They ere not made the agents of the State

or of the Department of Finence to collect

the tax from purchasere and pay 1! over

to the départment, but the tax is imporsed

on them end they are the onee who are

required to pay 1t, &8y the provisiones of

the aet they are neither recuired to take

nor prohibited from teking Into consideration
the amount of tax to be paid them in (ix=
inz the selling price of articles sold, They
must pay the tax, If prior to April 1,1933
the selling price of an article was one doli-r,
end thereafter the meller,taking into considere
ation the tax In fixing the price of the articlo,
charges one dollar and three cents for the
same article, he cannot report that the cesh
received from the sale of the article was one
dollar and that the three cents was collected
as tax, but in reporting his recelpts ho must
report the total amount received -« that 1s,one
dollar and three cents -« and pay as tax three
per eent of that amount, So it appears that

the tax 12 on the seller.+ #« w «

‘e are o! Lhe oplnion that In so far as the act undere
takee to guthorize the retaller to colleset the esales tax from the
consumers, as & ‘ex on the privilege of bujging, then that far the
laet guoted portion of Seetion 2 of the b1ll is vold beceuse the
tax sou-ht to be imposed by ‘ection 2 1s levied against the person
enzaged I1n the businese of selling tanpgible personal property at

retall,
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(b)e Seetion 1 of the act does not elearly define
what 1s a "sale at retaill,” In effect the definitlon glven is
thet a "gc=le at retall" 1s a "sale at retall .,

At this juneture, we desire to call your attentlion to
the possible inegqualities thaet may arise in an attempted epplica=
tion oi the aect as well as the result that may follow Ly way of
exempting {rom tex paymentes the retall dealers in tenzible pore
sonal property in lerge quantities, e can best instence this
by quoting from Kentucky Consumere' 01l Co. v, Commonwealth 2353
Lelle B9R. The court salds

"There 1s a well=defined and clearly undere
stood distinetion betweon the words 'retall!
and 'wholprele'; they are used In ooposition
one to the other, one being & sale in laerge
quantitios, the other in emall gquantities,
"hether the sale 12 one by retall or wholee
sale will depend upon the factes of the
particular transaction. 7e experience no
difficulty in declding that the sale of oll
in quantities of not leess than 500 gallons
at a {lm to one customer 1e not a sale at
retall,

11X,

HOUSE Bl NO It RL CTLV
mr_zf‘ Sl o -

Ssetion 3, fubesoction (d) of House B1l11l No, 5 provides
as follows:

"Seetion 3, On or before the rifteenth
day of the month after this Act becomes
effective and on or before theo fifteenth
day of sach calondar month thereafter,
until, but not including February, 1936,
every person ongaged in the business of
selling tangible pers mal property et
retall in this State during the precedin:
caelendar month shall make a return to the
Avditor, stating:

(d} Total amount received during the
preceding calender month on charge and

time sales of tangible personal promt;
made by him priorgito the month for whie
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the return i¢ madej"”

Section 19, Artiele XiI, of the Constitution of the
State of idlssourl, provides as followst

“"The General Assembly shall pass no
law for the benefit of a railroesd or

o her corporations, or sny individual
or association of imudm- s retro-
gspective in 1ts operation, or whiech
imposes on the people of any county

or municipal subdivislon of the State
a new 1iebility im respeect to transe
actions or considerations slready psst,”

It 1s & well recognized faect that property sold
on charge and time sales in meny instances ie not pald for
until some months after the actual sale 1s mede. Under the
operation of this section the receoipts from a sale of property
made in 1933 but paid for in 1934, would have to be inecluded
by the vendor in hie return as provided by Section 3 and & tax
of one per cent imposed thereon,

hecordingly, Seetlomn 3, Subeseetlion (d), 1s retroe-
setive in operation and is uneonet{tutlml as in violation of
Section 19, Article XII, of the Constitutiom of the State of
ilssouri, f‘or it necossarily "imposes on the people # =« « @
new nnbility in respect to transasctions already past,

This rule of lew 1s foreibly stated In the case of
Smith ve Direkx 283 ido. l. co 197, wherein the court esalds

"Section 15 of 4rticle 2 of our Comstitution
provides: 'Thet no ex pest faecto lew, nor
law impairing the obligation of comntracts,
or retrospective in 1te operation,or making
any irrevocable grant of speeial privileges
or immunities, can be passed by the General
Aggomblye"!

It will thme be seen that our Constitution
contains an o.: n inhibition against the
passage of a w retrospective in 1ts
operation,'

In the case of Heed., ve Swan 133 ioe 100,1.Ce
108, Gantt, P, J., speaking for the court
guoted with approval Mr, Justice Story's
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definition orf e retrospoctive law as
follows: '.very statute which takes

avaey or impalrs vested rights ecquired
under existing lawe, or creates & new
ovligation, imposes a new duty, or
attachos a now disebility, In respeet

to transactions or considerations ale
ready past, must Le deemed retrospective,’

To the same effeect are the following
decisionet Leote v, State cank, 115 lo.
18‘. l. co 198' bartlett v, bﬂll. 142
i0e B8, le Cco 363 Lartlett v, Tinsley
175 Mo, 319, 1, ¢, 3323 Ruecking Const,
Co. V. -liﬁhﬂ'll.%’ M. m’ 1. 0. 558.

Applying the above definition to 20 much
of the amendment of 16192 as undertook to
asseoss an sdditional one per ecent upon
that portion of the net income for the
calendar yoar of 1919, which was received
by appellant priocr to the going inte
effect of sald amondment we are clearly
of the opinion that 1t 'did create & new
obligation or impose a mew duty' In
regard thereto and that the amendment
does to that extant operate retrospectively
end 12 !n violation of the above mentioned
constitutional inhibition against retroe-
spactive laws, It would be difficult to
roach any other conclusion while looking
the comstitution squarely in the face,”

Section ¥ of the =111 requires the retailer to make
a return of ;ross receipte on or before the 15th day of each month
after the ‘ct becomes effective and untll Jamuery 1936, Thie
return shall show the gross receipts of the preceding month, so
that so much of the 9rcood1n§ month as had elapsed and gross recelpts
recelved prior to the effective date of ‘he 5111, would be required
to be reported in and covered by the return and would relate to
transections eccurring prior to the taking effeet of the isct and
therefore the Act 1e retromctive in i1te offecte
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Iv,

HOUSE BILL NO.5 VIOLATES SECTION 44a OF

ARTICLE 1V OF T ONSTITUTION OF THE
STATE OF MISSOURI. -

Ve feel 1t our duty to direct your attention to
anothor matter in conneetion with the blll under considere
ation. d

As appears from 'ectlon 2, heretofore quoted, and
as before stated, the tax is levied inst the persons on=
ed in the bLuslness of %t ble personal property.
‘e selling of motor vehicle fuels 1s the sellin: of tangible
peresonal propeorty. Section 44a of Article IV of the Constie
tution of 4ilssouri provides,

"For a period of ten years after
edoption hereo!l the Uenoral Assembly
have no powsr to levy and
eolloet « # &« stato tax om the sal
of motor vehicle fucles In excess o
the rates fixed by lew at the time
this amendment 1s adopted# « « &."

The emendment wee adopted Hovember 6, 1928, That
the Act in question secks to impose a teax on the sale of motor
vehiele fuols is beyond question and thereby vioclates the pro-
visions of our Constitution last above quoted,

Vhlle the matter is left romewhat dark as to meaning,
1t 1¢ essumed that this sifuetion is undertaken to e =satisfi
by that part of Seetion 8 of the Acet,which reade as followss

" » wend there shall be allowed
as a deduction from the amount
returned under subdivision (h) of
Section 3 the enount of seles of
articles on ehich a specifiic tax
is pald to this State by the vendor
under any other lsw of this State
which requires the vendor to pay a
gross anmount or percentage of the
selling price of any com:0dity for
the prhnoﬁo of selling same in
this State.

The amount to be returned under sutdivis'em (h) ,
Seetion 3 1s,
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"(h) CGross receipts during the proe
seding calendar mnonth from sales of
tengitle personal property mede by him
in the course of such buelness, upon
the basis of whieh the tax is imposed,"

sut the right of reduetion accorded the retailer does
not change the fect that a tax is, by the bill, levied against the
sale of motor vehlcle fuele which the Constitution says cannot
be done.

The Act sttempts to authorize the retailer to collect
the tax imposed firom the customer, It might happen, whether the
retaller had the right or mot, that he would colleet the tex
from the consumer to whom such retailer sells motor fuel, then
the retaller take credit in his returan for the gross receipts, on
eccount of sales of motor fuele and have the tax colleeted from
the comsumer in his pockst, The door to freud ie left wide-open,
e know, what everyocne elre knows, that sales taxes are ordinerily
passed on to the consumer,

teetion 1 of House bill Ko, § provides in pert as
followss

"For the purpeses of this Acts ?'Sgle at
retall'! meens eny transfer of the ownere
ehip of or titles to, temgible porsonal

property to the purchaser at retall for
use or consumption and not for resale in

%n__x £ ag ib or 8

or a valuable consideration, Transuctions
whereby the possession of the property 1s
transferred but the vendor retains the
title as security for payment of the
selling price shall be deemed to be sales,”
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foetion 1 further provides:

"The isolated or occasional sale of tangible
personel property at retall by a person who
does not hold himself out as ongng!.ng in the
businees of selling such tanglible personal

t retall
TR it S R St

The gquestion here presented is whether or not the cbove
provisions constitute such arbitrary claseificetions as to violate
the lederal Constitutiomal puaranty of equal protection of tho laws
and our own constitutional provision of uniform taxation,

The framers of liouse bill Ko, 5 evidently hed before
them the sales tax law enacted by the Legislature of the State of
Illinols, Thile Act, passed in udesrch, 1933, was held unconstitute
fonal by tho Supreme Court of Illinoie in the case of iinter v,
Larrett 352 Ill, 441, Ome of the reasons given by the court for
go holding was the provision in the .et excluding farm products
or farm produce sold by the producer from the tex, This section
of the Illinole Act 1s as followses

" ' Tanglble personal property' does no! moan
or include ferm products or farm produce

sold by the producer thereof or motor fuel

as defined in the sotor iuel Tax Law approved
derch 25, 1929, as smended,"

‘e quote at length from the opinion of the Illinois
Supreme Court in construlng thls sections

"The language quoted does not and cannot mean
that farm products or ferm produce or motor
fuel sre not, in fact, tangible property,for
it 1s a universally Imown fact that they are
such, It 1s equally well known end univerese
ally recognized that the busineses of selling
those commodities at retall to the consumer
1s the business of selling tangible personal
property et retail, The legislature has no
pover to, by leglslative oneactment ,declare that
not to be a fact which every one imown 1s

a fact,though 1t may be an otherwise valid
enactmont declare that for the purposes of
the application of the act that which 1is
recognlized as a fact may be excluded from
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such aprplication, The purpose of sueh
provision in this esect 1s, therefore
clearly to exempt from the applicetion
thereof those engaged in the business

of selling farm products or farm prode
uce or motor fuel to the consumer at
retail., Appellee therefore contends
that such provision and purpose deny

to those engaged in the business of
selling tangible personal property at
retail equal protection of the lawe end
renders the aect vold, as in violation of
the provisions of teetion 1 of Article 9
requiring thaet taxes levied on ocoupatione
rhall be by general law and uniform as to
the class upon which 1t operates,

% w ir 3 w

The tax levied by the sct must be uniform
on all of the elass upon which 1t operates,
The question,therefore, arlses whether
there 18 any basie for taking those engaged
in the business of selling farm productes or
farm oroduce or motor fucle &t retail from
thies cleass, but for the exemptions sought
to be made by the sect, those engaged in the
business of selling farm producte or produce
or motor fuels at retall come within the
terms of the act for they are selling

ivle pereonal property at retall, Uniformity
of taxation and equal protection of the lawe
require that they, too, pay this tax unless
there be a valid basls for diserimination in
thelr favor or for considering them a differe
ent class or vocation lru that into which
they naturally fell.

It 1s srgued as to the seller of farm products
or produce,thet hie sales at retall of such
property are not a part of the business in
which he 1s engaged, but are an incident
thereto,merelysgthat his business 1s producing,
end that he does not conduct & business of
eelling 'to the consumer for use and not for
the purposes of resale In any form,' as sales
at retall are defimed In the acty that this
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pleces him in & different class from the
grocer or ¢lothier,whose businees 18 to
gell to the consumer,snd he -{ be exempted
from the class to thich the aet applles,
and that such exemption !s founded om fact,
and therefore has a reasonable basis, It
will be observed that the exemption of farm
products or farm produce, when sold by the
producer from the category of tangible
personal property exempts thoee selling those
commodities from the operation of the aet
whether rales at retall by them are tut an
incident to thelr business of producing or
a part of the business of sellin; such
property at retall in which they may be
engaged,

i - - 4 @

He is in the business of selling ble
personal property at retall In additiom
to the business of produecing, and excluaslon
of suech business from the operation of the
aot, under such circumstances, finds no
basie in fect upon which he may be reasonebly
placed in = different classification from the
clase of those enga in the
selling of tangible personeal property at
retall created by the act, He 1le of the
clase to which the aet applies, jurt as a
drugglst who compounds and preduces the
propriotary remodies which he sslls at
retall 1s in that cless, and so far as the
act atteupts to exelude him from its
provisions it 18 not uniform in ite
application to the class on whieh 1t operatee
end cannot be sustained, "

Thies opinion is 1lluminating when considered with
reference to louse uill lNo. 5.

Section 3, Article X of the Comstlitution of the
State of dissouri providess

"Taxes may Le lovied and collected for
publie purposes onlye. 7They shall be
uniform upon the same clase of subjeects
within the territoriel 1limits of the
authority levyling the tax, and all taxes
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shall be levied end collected by general
lawe,"

Segetion 1 of the l4th iAmendment to the Federal Constie
tution providess

"All persons born or naturalized in the
United States end subject to the juriee
dietion thereof are citizons of the United
Statee and of the State wherein renride,
Ho State shall mske or enforee any law whieh
shall abridge the privileges or immunities
of eitizems of the United States, nor shall
any ‘tate deprive any person of iiro, 1liberty
or proporty without due process of law, nor
deny to any person within its jurisdiction
the equal protection of the laws,”

In the easge of City of Aurore v, idcGannon 138 ¥o. 38,
l. ce 49, the ‘upreme Court, !n construing certain ordinences with
reference to fec. 3, Article X of the kKissourli Constitution, salds

"In this last case 1t was sald: 'The only
proniuition of the section bein: discussed

9 that which forbids inequality,favoritiem,
to be sxercised in imposing taxee upon the
same class of subjeets. So long as this

is not dane, the constitution is not infringed,
nor the rules of uniroﬂitzdm equality
violated, Cooley on Tax. ( ide) 170 and
171, and notes,?! @ @ « % That '"the requiree
ment of equality and uniformity does not
preclude the divislon of things taxable into
classes, and the imposition of taxes, which
while bearing equally upon the different
membore of eaech clase, Lear unequally -pon
the clasees in the aggregate,' and that

'a legislative division of this sort cen not
be interfered with by the courts,' are
general rulss rec gzod overywhere. 25 Ap,
end ‘nge ney. of Law,p. 62, and cases clted
in notes 1 end 2,

'"To fix arbltrarily a specific tax for all
licensoe would be sely unequal and far
, from uniformsaad requisites of the
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constitution may be caerried cut by a uni-
form tax on licenses to persons following
the same pursuit, under the same conditions
and clrcums ances; a difference therein will
guatify a discrimination in the tax,'
laughter's case, 13 Grat.loc, cit,.776.
'A llcense tax ought to be proportioned as
nearly as practicable to the value of the
privilege.,' Ould & Carrington v, City of
Hichmond 23 Grat. 472."

In the case of Smith v. Calhoon 283 U, 5, 553, 756 L. &d,
1264, the Supreme Court of the Unlited States recently had before 1t
a case Involving the following statute:

".au#Sec.le(h), The term 'auto transe
portation sompany' when used Iin this act
means every corporation or person,thelr
lessees, trustees or recelivers, owning,
controlling, operat or managin: any
motorepropelled vehicle not usually opere
ated on or over rails, used in the busi-
ness of transporting persons or property
for compensation or as & common carrler
over sny public hishway in this state
between fixed termini or over a regular
route; Provided, That the term 'auto trans-
gg$tntion company’ as used in this sct s all
no

51 elud eoregrt ong or persons en
exclusive sportation of re
sehool, or i._nx transportation E’-
) o8 slve ransport
3 w c '7E;;;¥, or othe
oduc res salt ish gég
T?gﬂ olnt of production
or s : RO en route

the assemblin ;
to pPrimary unrfoe or to motor venicles used

exclusively in transporting or delivering
dalry products or any transportation company
engaged in operating texlicabs, or hotel busses
from a depot to & hotel in the same town or

01ty.n

The Supreme Court held:

"#wwupbut the constitutional gueranty of equal
protection of the laws 1s interposed against
discriminations that are entirely arbitrary.”
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sut in establishing sueh e regulation there
does not appoer to be the sli htest justifice~
tion for making e distinetion vetween those
who carry for hire fara products, or milk or
butter, or fish or oysters, and those who
caryyy for hire bresd or sugar, or tea or

cof fee, or groceries in general, or other
ugeful commodities, fo far ae statute
wae designed to n.rognm the putlie with
respeet to the use of the highways, we think
that the discr!mination 1t mekes between the
private cerriers which are relieved of the
necegeity of obtaining certificetes and giving
socurity,and a carrier sueh as the nmlgmt,
was who arbitrary end consti'uted 2 violae
tion of sppellent's comnstitutional ri ht,
'‘uch a cleesificetion 1e not based on
hnv!:g‘nht!on to.tho purpose for which 1t

i o' @ & u @

liouse 5111 No, 5 purports to levy e tax "upon
pereons onge n the bueinees of %ﬁ:gibh porsonel prope
erty at retall in this states @ &« &7, er, under Seetion 1,
poreone actually selling ible personal proporty at retall, not
for uee or consumption, but for resale are exempt from the proe
visione of the aect, is exeeption prevents the tex from veing
uniform in 1te spplication end is therefores unconstitutional, #
"sale et retell® 1s e sale at retail in all !nstances and the lLegise
laeture hae no power to declare Ly legislative filat that not to be
e fact whieh 1s universally imown to be a Taet,

"The leglsleture has no power to,by leglee
lative enactment, declere that not to be a
faet which every one knows 1s & faet,thouch

it may be an otherwise vaelld enasctment dee
elare that for the purpoees of the appliestion
of the asct thet which is recognized as s faect
may be excluded from such application.”

(vinter v, Jerrett, supra)
feetion 1 of lLouse L1111 Noe 5 further providess

"The fsolated or oceasionsl sale of tangible
paoreonal property et retall by & person who
doee rot hold himself out es engaging in the
buelineee of selling sueh tangible personel
property at retail or ssle by sctual producer
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does mot constituze engezing In such business,”

Webster defines a producer asy

“Gne who produces, brings forth, or gempe
etz2s, Une who prows agricultural products
or aanufactures crmxis matsrisls inteo articfao
for use,"” '

For furthey definitlons, se-}

#1ls0n v, Jorael, 125 RN, %, 8193
foss=tiaghes Co, ve. ‘sdersy, 287 7, 150
Eleppsr v, Carter, 886 v, 370,

sy this section the setuasl producer, his g;_?_
te 1a foot soley ot fe 2o
subise ot ax on o r retallers, ne to Seetlion

fe
1, theuch a producer actually snd In faet be "engaged In the busie
neee of relling tanglible personel property at retail,” that proe
dueer 1s not "engaging In such business™ so a2 to be subjoet to the
tax impoesed by louse B1ll Ho, 5,

This dlscrimination end lack of uniformity wes flatly
held unconstitutional by the ‘upreme Court of [ilinols in the sese
of %inter v, Laprett, supre, #bile 1t is true that the Illinole
lew only attempted to exempt producers of farm products, neverthee
less, the reas of the Court would heve been the samo 1f the
et had exompted producers, for the cocnelusion ol the Court was
recehoed, not bLecause there wae lock of uniformity with pespeet to

roducers, vut Lecsuse there was lack of uniformity in that a proe
ueer might be and In meny Iinstances was & person sctually wod
in the businese of relling tengible pcnmf property at retall,

"o 12 In the businesa of selling

tangible personal property at retatl

in eddition to the meiness of producing,
and excluslon of sueh tmesliness from the
operation of the set, under such cireumes
stances, Cinde no besies in feet upon whiech
he %- reesonably pleced in & different
claseificat'on from the genersl class of
those engeped in the selling of tansgidle
personal property at retall oresated by

the aet, Lo 1p of the claess to whieh the
eot appliee, just as e drugpist who compounds
and produeces the proprietary remedies which
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he sells at retall 12 in that class, and
so far as the act attempts to exclude him
from its provisions, 1t is not uniform
in 1te application to the class on which
it operates and cannot be sustalined,”

(Winter v. Larrett, supra)

In erder to fully understand the effeet of the above
exception, let us consider the following hypothetiecel case: An
01l compsny owning its owm oll wells, produees oll end refines 1t
in ite own refineries, The gasoline produced 1s then sold from
f1lling stations owned and operated by the oll compsmy., Under
Houu 85111 Vo, 5, there could be no salee tax impesed on the oil

company, it bun? the actual producer of the gasoline, lowever,
an Independent filling station, selling the same gasoline,would
be subject to the ralee tax because 1t did not in faet uce
the pasoline, The effect, of course, 1s to penalize those
are uneble to produce and also sell,

Vie

HOUsS: BILL KO " BE HelL
VoI s ShbE. R

If the provislons of an act are so matually “connected
with and dependent on each other, as condititions, conslderations
or compensations for sach other, as to warrant the bellef that the
legisleture intended them as & whole, and 1f all could not be
carried into effeet the legislature would not pass the residue
independently, then, 1f some parts are unconstitutionesl, ell the
provisions which sre thus dependent, conditional or conneected
maet fall with them."” 1 Cooley's émt. Lim, (8th Ed,) pp.362,
2638,

The effeet of our conclusion in Seetlion IV of this
Opinion is to hold unconstitutional Seetion 2 of liouse B1ll No, &
" for *he reason that the seetion attempts te levy s tax not uniform
in 1te operation, If, therefore, “ection 2 be held unconstie
tuticnal, the tax itself would be eliminated and there would be
nothlng remaining except reguletions respecting & vold tax,
This gquestion was before the court 1an the ecase of Jinter v, Larrett,
SUPra , e I'he court after referring to the void provisions of the
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act, including the exemption of {earm produce, salds

"Resolving all doubte in faver of the
validity of the act In question, yet,
with the eliminetione stated, it 1s
not the sct the Gonsral /ssembly passed
or intended to paess, and hence the aet
untilor"uviaw, whole and entire, 1s
velide
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