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lir. Andy w. Wilcox, Chairman, 
State Tax Commission , 
Jefferson City, issouri . 

Dea.r Sir: 

Deoember 16 , 1933 .. 
~ (J 

We are acknowledging rece ip t of your letter in which you 
inquire aa follows: 

•Tnia Department 18 asking your oni nion on t he 
f ol l owing: 

I. Is grain held in storage in an elevator in 
Ki ssour1 assessable aa personal property to such 
elevator company as of June 1st? 

II. Is grain purchased and owned by an eleYator 
company assessable to such company e.a personal 
property? 

III. I s grain stored in an eleYator, title to 
whiob 1e in aoae resident of Kissouri, asaesaable 
to suc.h eleYator oocpany or to the owner1 

IV. Ie gra1n temporarUy held in an eleYatol' 
but destined for reshipment out of the State 
assessable to the eleYator company hol di ng same 
on June 1st? 

T. Would an ele1'ator company be classed as a 
oerchant, and would its stock of grain owned and 
held under ooneignment or on atorage be liable 
to assessment for merchants ad Y&lorem tax?" 

fhe conatitutional provisions involYed in your i nqui r y 
are as f ollows: 

Section 6 of Article X of t he Constitution of Uisaouri 
provides as follows: 

•!be property, real and personal, ot the State, 
counties and other municipal oorporationa, and 
cemeteries, shall be exempt fro m taxati on. Lots 
in incorporated cities or towns, or within one 
cile of t he limits of any such city or town, to 
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the extent of one acre, and lots one mile or more 
distant f~m such cities or t owns, to the extent of 
fiYe acres, with the buildings t hereon, may be 
exempted from taxation, when the s eme are used ex­
clusively for rel1g1one woreh1p, for schoola, or 
for pu:rpoaea purely charitable; also, eueh property, 
:real or personal, aa may be uaed ex-oluei't'ely for 
agr10Ul tural or horticul. tural eoc1et1ea: Pr~•ided~ 
That auoh exemption• ahP.ll be only by general law. 

Section 7. of Article I of the Constitution of ! iseour1 
pr o't'ides as follo~: 

1 All lawe exempting property from taxation, other 
than the property abo..-e enumerated, ahal l be void." 

In support of the abo•e constitutional , rovioions the 
Legislature has enacted the following general statutes which 
are nertinent to your inquiry. 

Section 9742, B. S. UO· 1929, provides as follows: 

•ror the support of the gove·rnment of the state, the 
payment of the public debt, and the adYanoement of 
the nubl ic interest, taxes s hall be le't'ied on all 
property, real and personal, except as stated in 
the next section.• 

Section 9743, R. s. Mo. 1929 , provides as follows= 

"The following subjects are exempt from taxat ion: 
First , all persons belonging to the ar~y of the 
·Jnited States ; second, all lands and lots, nublic 
buildings 3Jld structures wit a their !urni ture and 
equipments, belonging to the United States; third, 
lands and other property belonging t o t his State; 
f ourth, l ands and other property belonging to any 
city, county or othe~ municipal corporation in 
t his state, including market houses, town halls 
and other public atructure•z with their furnitu:re 
and equipment• and all oubl1c aquarea and lots 
kept openib!' health, uae o:r ornament; fifth, lands 
or lots of ground granted by the United States or 
this state to any county, city or town, •illege or 
township, for the purpose of education, until dis­
~oaed of to indiYidUala by sale or lease; a1xth, 
lota in incorpora~ed citiea or towns, or withln 
one mile of the limita of any suoh city or town, 
to the exten" of one aore, and lots one mile or 
more di~ant from .uch cit1ea or town., to t he 
extent of f1•e acres, with t he buildings t hereon, 
when the same are uaed excluaiYely for religious 
worship, for aohoola or for pur poaea purely chari­
table, shall be exempted fro m taxation for state, 
oounty or local purposes. • 
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section 9746, 'L S. uo . 1929 , provides as follows: 

• ETery pe~•on owning or holding o:roperty on the first 
day of Jun&, including all such property purc~d 
on t hat day, shall be liable for t&%ea ther~o~ 0ihe 
eruming year. • 

Under Section S of .trticle X of the Constitution the 
peonle of the State haTe determined what property s hall be exempt 
from taxat ion. Under Section 7 aboYe, th~y haTe provided that 
none other t han em.nnerated in Section S shall be exempt. fhe 
Legislature in Section 9743 has declared the exemptions unde:r 
the foregoing constitu tional provisions. It does not appear 
t hat either t he constitu tion or the laws of the state exe~nt 
from taxation grain held in storage by an elevato r company , as 
distingu ished from any personal property subject t o taxation. 

In Kullina •· Cemetery Assoc iation, 239 llo . 681, 689, 
the Supreme Court eaya: 

nit is settled law that statutes creating exemptions 
from taxes, whether general or special, are strictly 
eonstrued, end the right of exemption exists only 
when expressed in eXPlicit terms and must be estab­
lished beyond a reasonable doubt . • 

In new of t .be foregoing, the:refo~ , it is our opin i on 
that grain stored in a elevator within the State o~ :.:issouzi 
has not been exemp\ed from ta.x:ation. 

Section 9746, quoted abo.-e, pro-.1dea t hat eyery person 
•owning" or •holding" property on the first day of June, in­
cluding p roperty pu:rchaaed on t hat day , shall be 1 iable for 
ta.xa.t ion. 

In State ex rel. •· Bapbe, 31 S. W. (2d) 788, 791, the 
Supr eme Court says: 

• Both the person •owning• and the pereon 1 bol ding1 

per-sonal prope%ty a.re liabl& for tues thereon, and: 
such taxea may be asaesaed against e 1 ther o:r both. 
But with respec-t to each they do not become a debt 
unless and until they are duly assess~d against him 
in the manner p reae·:r 1 bed by 1 aw. • 

We t herefore answer your inquiriee as follows: 

I. 

\i e are of tb.e op inion that grain held in storage in 
an ele'Yator in 1asour1 ia assessable as personal property 
t o such eleTator as o£ June 1st. 

11. 

We are of the opin1~n t hat g2ain purchased and owned 
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by t he elevator comoany is assessable to suoh oomoany as 
assessable property. 

III. 

~e are of the opinion that grain stored in an elevator, 
the title of which is in a resident of tlssouri, is assessable 
to either the eleYator cocpany or to the owner. If the owne r 
1 iTea in t ne county wherein t he g rain is stored, then it 
s hould be aasesaed against t he o~ner in such county. If the 
owner does not res ide in the county wherein the gr ain is 
stored, then under Sect i on 9745, R. S. Yo. 1929, the grain 
shoUld be assessed to him in the county where the o~er 

resides . 

If • 

• 1e are of the opinion t hat gt ain held by an elevato r 
company on tne first day of June ia assessable eTen t hough 
it is contemplated that euob grain later may be ehipoed out 
of the State. 

v. 
Sect ion 10075, R. S. -o· 1929, which declares who is a 

merchant, provides as follows: 

'Every person, corporati on or co~artnership of nersons, 
wno s hall deal in t he selling of goOtla, wa.rea and me r­
chandise, including clock a, at any store, stand or 
place occupied for that purpose, is declared to be 
a merchant ... 

We do not belieTe that an eleTator co~any conducts its 
business in such a way as trould make it a rterchant under t he 
above section. RotreTer, whether or no t it ie a mereh~~t is 
a -=ixed question of fact and law, a.1o1d if they are engaged 
to a considerable extent in the ~1sinese of selling , t hen 
t hey aay be merchants ~thin t he aboTe definition. ~e, how­
e'f'er, conclude , 1titH a eholrlng to the contrary, t hat t he ordin­
a;ry eleYe.tor company is not engaged 1n the business of a cer­
chant so as to c ake t hem subject to the merchant's ad valore~ 
tax. 

APPROVED: 
lssistant Atto~ney Ge 

Attorney General. 


