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Er. B. C. Wilde . e
Argyle, ¥issourl, 1O

Dear Sir:

of teacher, director who is first
cougin of teacher violates Section 13
of Article XIV of the Constitution of

Missouri,
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77|
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7e are acknowledging reeceipt of your letter in which you

inquire as follows:

"At the 1aet school meeting 1 was elected school
director for three years. Later we organized and
euployed the following teachers, Josepha Schrader,
Ida Brunmert and Alice Hartman.

Since the last Suoreme Court opinion it was brought
cut that dlss Jda Bruanert, wio has been teaching
in thie digtrict for the last twelve years, is a
first cousin to my wife,

At the emplovment of teachers there was no d

vote ezst, nor was there any agreement or collusion
Dbefore the meeting, in fact taere was no votes cast,
only all directors agreed to hire liss Brunnert for
ancther vear. Helationship wes to my knowledge not
even thought of,

According to my understanding of the opinion I think
I am entirely within the law as we all seted in good
faith end relationshinr was not considered, all three
directors being satisfied, as ¥iss Brunnert has given
good service for twelve years or more,

Findly let mé know by return mail, whether you think
that I am right in holdinﬁ the directorship as I
think I am. #¥any thanks,

Section 13 of Article XIV of the Constitution of issouri

provides as follows:

"Any public officer or employe of thie State or of

any volitical subdivision thereof who shall, bv virtue
of said office or employment, have the right to nome

or aproint any pereon to render service to the State
or to any political subdivision thereof, and who chall
name or appaint to such service any relative within

the fourth degree, either by consanguinity or affinity,
shall thereby forfeit his or her office or employment.®




¥r. 3. C, Wilde, - October 13, 1933.

You state that at the last meeting of your Board of three
members that it was agreed among the directors to hire iflas
Brunnert for another year, and that lMiss Brun.ert is a firet cousin
%0 your wife.

In 2 C. J. 378, it 1s eaid, in diseussing affinity:

*The connection formed by marriage, which nlasces the
hueband in the same degree of nominal propinguity to

the relations of the wife 28 that in which she herself
stande toward them, and gives to the wife the seome
reciproesl uonneetfon with the relatione of the huaband,"

The degree of relationship under Section 13 of Article XIV
we believe ie to be determined by the aprlicetion of the civil
rule. In 12 €. J. 511, the civil rule is announced as follows:
"By the civil law, the computation is from the
intestate up to the common aneestor of the intes-
tate, and the p2rson whose relationship is sought
after, and then down to that person, reckoning a
degroe for each nerson, both aseending and descending.*

Tnder the application of the eivil rale, your wife is related
to her first eocusin by consanguinity within the fourth degree, as
prohibited by the Constitution. Such being true, by annliecation
of the rule smounced above as to "affinity," you are related by
affinity to your wife's firat cousin in the same degree as she
is related to her by consanguinity, and such relationship would
be within the fourth degree, ae prohibited by the Constitution.

You state that there wes no deciding vote east and that the
directors unanimously agreed %o eleot Miss Brunnert. When the three
menbers of the SBoard, by their unanimous action, elected thie
teacher, 2ach of them exercised his right to "name or aproint" im
favor of that teacher. The Supreme Court in the case of State
ex rel. v. Wanittle (not yet reported),in which they ourted a direetor
for voting in favod of a related teacher, esaid:

"Respondent aleo arguss that the amendment is only
directed sgainst offieials who have all the right
(power) to appoint. We do not tiaink so. The gues-
tion myat be determined upon the construction of the
amendment. It is not so written therein. The amend-
nent is direected against officials who g8

(at the time of the selection) the right to name or
aoint a person to office. Of course, s Board actse
through its offieial -mewbers, or g majority thereof,
if, at the tiwe of the selectiomn, a mecmber has the
right (power), wither by casting a deciding vote or
otherwise, to name or spnoint a person to office, and
exercises gaid right (vower) in favor of a relative
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within the prohibited degree, he violates the arend-
ment, ¥

The Supreme Sourt saye that if the direector who has the rigkt,
i asti cidi vote o therwise, to n=mé or arpoin

a person to office and exereises that right in favor of a ralative,

he violates the amendment., When the three members, who make up

the entire Board, vote or consent to the election of a teacher,

eaoh member of the Board has exercised the right he had to "name

OF apooint" in favor of the relative, Y2 believe that the

Supreme Court meent that whenever a director votes im favor of a
relative within the prohibited degree and such relative ies elected

to office, he violates the constitutional provision.

We believe that there is a greatl misunderstanding among the

directors as to what is meant by a g;g;%%gg vote or otherwise,
ti

_oular method o

Teke for example, a Board coneists o ec menbers and two are

negessary to elect. Assume that director No, 1 is related to

the teacher and that directors Fos. 2 and 3 are not. Assunme

that director No, 2 votes first for the teacher and director lNo. 3

votes against her. Then, if director N¥o. 1 votes for the relsted

teacher such director certainly has ocaet a deciding wvote for her

elevtion and hes vioclated the constitution, However, asrume that

the order of voting wae such that directar No. 1 voted first

and voted in favor of nis relative; that director No, 2 voted

against the relative and that director No. 3, who voted last,

voted with director Ho. 1, thereby electing the teacher to office.

In both instances director Yo. 1 exercised all the right he hed

%0 name or =yvoint in favor of the relative. If it be egsid thet

in the first instance director Yo, 1 viclated the Comstitution

beesunse he voted last and in the second example did not violate

the Constitution because he voted Tiret, then whether or not the

CGonstitution was violated would devend upon the order im which

the directors voted, We do not believe that the constitutlonal

provision is t% e mllified by the directors adopting any parti-

TefTvoting, or by juggling their votes. 7e believe

the Conetitution mesns, 28 interpreted by the Supreme Court, that

whenever any director exerciseas his right to name or appoint a '

teacher in favor of a relative within the prohibited depree, he )

has violated the constitutional amendment, (
hcecording to the faets stated in your letter, the Beard

unanimously, without a dissenting vote, selected the related teacher.

It ie not necessary to a violation of this amendment that a formal

vote, either orally or written, be takem, Whean the BSoard unan-

imously consented to her selection, the Board unanimously voted in

her favor. Zvery member of the Board, under such circumstances,

must legally Le deemed to have cast his vote in favor of the

teagher and to have exereised his right to "name ar appoint' in

favor of the teacher so selected. The question of good faith

does not enter into this proposition. The test is not whether the

director voted for the relative with any partieular intention; the

test is whether or not he exercised hie right to "aname or spuoint”
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in favor of the teacher. ¥When a director dote exercise his right
%o "name or anpoint,* or votes in favor of a related teacher and
such teacher is elected, then we believe that he has wiclated
Bection 13 of Artiele X1V.

It ney be, in the inforeement of this provision of the
Qonstitution, that teachers who heretofore have rendered service
loyally and efficiently may be prohibited froa continuing %o
teaech in schools where their relatives are on the Board. 1Its
inforcenent may also result in the removal or retirement from
the Bozrd of members who have rendered long and efficient serviece.
‘1% i3 out duty, however, to ¢onstrue this amendment as inter-
preted by the Court and according to the szirit and intention
of the people when they adooted it. The intention of the people
was that directors of Boarde should not exercise their right to
vote in favor of a relative, W&hen a director does so exsreise
hie right to vote in favor of the related teacher and she is
elected thereby, regerdless of the good faith of either party
the director has violated the eonstitutionsgl orovision.

It is therefore the opinicn of this department that when
you, sg & member of this Sechool Soard, consented and voted in
favor of tihie related tegcher, you wviclated Section 13 of Artiecle
XIV of the Constitution and thereby made yourself liable to for-
feiture of vour of fice.

Very truly yours,

AFPFROVED ; =

Attoraey General.




