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Hon . arren fu h1 te, 
Jud6e C!vjr1on Two, 
c 1 l"C'J.i t Court , 
Spr1n6field, 1aaour1 . 

Dear Jud~e h ite: 

Spec ial pros ecut i ng attorneys may be 
ap o1nted by court . 

Nove~ r 21, 193~ 

Th a i a t.o nc lmowledge your lett er of ovember 14th, 1 93~. 
requeatin an opinion on the tollow l ng facta: 

"Ed Alexander was convicted ot murder 1n t hia 
court 1n 19S2, sent need t o ten 7oar a 1n the 
pcn1tant1ar~ , appealed , and 6 ave bond. rter 
t he l at)ae ot one 70ar hie appeal wae d1s"'l1aa­
•d in the Supreme Court on your mot ion, for 
h1a failure to p~rtect and prosecute hta 
appoa, wi t h d'll1gence. 

Al exander ~· never been apprehended, but 1a 
a fugitive tro~ justice, and ao tar aa I 
know , noth1.,0 baa benn done towar1 eoll ~ct1ng 
the bond . The prnsent prosecut ing attorner 
of this Count7, Mat Benton, waa an att orne7 
for the rteren~nt, and baa asked to be relieved 
or an7 duty he 1 hav• in reference ~ the 
forfe1tu~e proceedinge. 

I would lSke t o aak JOur opinion on tbeee 
quoat2ona? 

Whoao dut~ 1e 1t t o proaecute the f orfeiture? 
The proaceut1ng attorne7 ' a or the attorne7 
gtmeral ' a? 

hat steps ahould tirat be taken and 1n what 
court? 
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It the duty devol voa upon the pros cut1ng 
attorney, can I apno1nt a special prosecutor 
und .... r the e1r cu:netancea above detailed, aDd 
' ' eo, can he r~ceive an, eo~penantion and 
how?" 

I . 
FOHFriTt1RE - a· Tt 'Y'AK"EH. 

HOY • 21, 19:53. 

"CO l1ITTO OF RECOO I ZA lCB. --The rceo4~1~anee 
al~l l , 1n came of f elon1oa not excepted 1n 
the l tat preceding sect i on, be c und1t1onc4 
that t he def endant eball appear 1n the supre• 
court at the nnxt ter~ thereof, to receive 
jud.g..,..ent on t he &J)I)ea 1 or writ or error, !:!!! 
i n the court .!!:!, which the trial 2£ indict en~ 
ih ~ha•e Seen had1 Tfthe aupreme court 
hall ao order , and at such tl ~e and place aa 

auch court ahall direct. and that be will 
r-ender h1oaelt 1n execution • and obeJ ev,.r7 
order and judgnent which ehall b~ ma4e 1n the 
premises. " 

s ct1on ~749, R. s . 192~, proY1dea: 

" tffiN SU .,....ft COUH'!' SHA£.L ORDI.R S T~ CR 
F~r.cuTRD.-·Tn all ca ees where t e a ppeal or 
or1t of •~ror ohall be prosecuted OJ the part 7 
indSeted 1n the supreme court, and where the pun• 
i eh nt aDaceeed ehall be 1mpr1aon t in the 
.,on 1 tenti&l"'J, and where the judpmt wherein the 
an~ea l or writ of error 1a proaecuted ahal l be 
atrsr~d. such court shall 41rect tho eentence 
nronounoed t o be executed, and for t h1a nurpo8e 
the supreme court ahal !. order the .. rahal of auch 
oo~t t o arreat the convict, and dol1Yer l:lim to 
t he roper ott1cer ot the pen1tenttarJ. • 

Sec t on ~75g , rt . s. 1 29 , proY1deet 

" f'ORYE I'I'TJHF , ~ l!EHl• CERTtPI ED.••It' t he forfeiture 
or the r ecognizance ia taken in the aupreme 
court, the ea • ahal be cert1t1od bac\c to the 
co rt in wn1ch tbe judgment was ~enderedJ and 
the a~prc court, 1n aueh caae, and i n ease the 
detendL~t breaka ja,l, aball proceed to determine 
t he oause, nd 1a.,ue a capias 1t n oeaaai-y ... 

See alao Section 3763, R. ~ . 1929. 
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e aaau e tbat the recognizance co ~lies with the require­
menta or tho stat ute . Aa atatad jn 7our letter t he party convicted 
never perr~cted bia a pr.eal , same be ing dism1e~ed b1 the Supreme 
Court on otlon o r the At t orne7- Gener al . 1'hua, the Supreme Court 
d1d not af f irm or reyerae the ju·~ ent ot the r trcu1t Court. 
Con eequentl7, 1t wsa not l t a (~ t pre~ Court's ) dut1 t o direct 
tbe sentenc e pronour1ced t o be t'"Xecuted. . The tort'e1ture then in 
t his oaae ahould bo taken in the : Jrouit Court ot nr eene CountJ • 

~ectJ on ~8' R. s . 1929, ~roYldeez 

"REC OONTZANCR , JJE!I Atm RO'l P'ORFF ITED.-·If, 
without autr1e1ent cauae or excuse, the 
defendant talla t o appear tor trial or 
judaz~nt, or u~on any other oecaaion when 
hi s presence 1n cou7t y be lawtully re-
4U1r ed, according to th6 condition of h i a 
r ecogn1z"nee, t.he cour t uat c: 1r:,·c t t!Je tact 
12 ~ e t ered 'UpOn!~· inutea, ~ tbere:­
!m2!l the recop!1sance Sa ror te1to4. a nd 
t 'le am ahal be 3rooeided !!l!2!l 6.x "Sci"re 
hc'siiito fina("Ju r•nt and exoout 1on tfiere­
.2!1• a I th'Ouih theC!e en&'n ru, be aft erward 
arrested on the o~1g1nal charge, unl eae re­
mitted by the court to~ cauae shown . " 

See ~ect1on 3585 B. ~ . 1929. 

•'The wr it or aeire ~aciaa ie not an or1s 1nal 
writ b7 wh!cb litigation can be 1nit1atedJ 
1t only marks a at age l n litigat ion all'ea47 
eo eneed. I t i a t0 '1nded. on the r Pcord ot 
the court that 1aauea 1t. a~ mtu~ t rel7 on 
the r ecord or that court tor ita aupport. • --

St a te v . Kel l 7 • 2 . • m • ( 2d) 760, 1 . c . 752. 

Thna, the -tter 1e in the nature or a civil action a.n4 
no t criminal. 

1ng : 
~ect1on 11516 R. s . 1029 » prov1dea 1n part t he follow-

"•be prosecuting att orne7e shall co~ence an4 
proaecute all c1Y11 an j cr i minal ac t iona 1n 
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thei r rospoctlve countie s 1n wh1 ch the 
count7 or state ~7 be c oneern~d, defend 
all auits a ga.1net the at~te or count7• and 
proaecute forfe i ted r t·cognlzaneee and 
actions for t he r~covery or debts, t1nee , 
pe nalt1ee anG forteltureB accruing to the 
tate or county. • 

It 1e our opinion tbat the .fod)1ture ahoul • be taken 1n 
t he e1rcu1t court oi' Greene County, 'Usesouri; nnd that a aoire 
facias 1aaue; and 1t 1e the dut 7 or the prosecuting att ome7 
t o proaecute such unlea he be 1ne11g1bl e . 

II. 

H~FLIO LBILITY 01' P.P.Of CtrTP''G .t'l .... ORtmY. 

Sec t ion 11~22 h . s . 1929, r eada aa toll owe: 

" T , '-'RR ~"P" n P C ~l<' 1 ~'" "~1' TO 4. P PL! ."P . - · If 
the proaecut int attorney end aa• 1stant 
Ero ~~eut1~g at orne be interested ~ shall 
have '&"en e:=plozcd aa oounael 1n an;r caae 
Wbire-auch eployment la i ncon8Iatr-n t wit h 
the d.utTci'i o hh• orr1ee, or ai'ia11 So re:­
!ited to thc-de1en1ant ln any criminal 
~roaecut1on , e ither ~7 blood or b7 marriage , 
t ho c-ourt h&v1n .) er1 n1nal jur1adiet1on ma7 
appoint ao~c other attorney t o proaecute 
or ~efend the eauae . " 

The d1"qual1f1cat1on of the prosecuting attorney goea to 
hi m pereonally and doe a not attach t o any ot hie a n 1etanta. Note 
word1ns ot t he abo.e statute, "It t he nroaecut 1ng a t torne7 and tbe 
aa~iatant proaeout1D8 attorne7 etc . • under t h1e eect1on t~ 
court haa power t o appoint a apecial prosecut!nd attorne.y . • 
quote from r tate • • Jonea, ~6 ~ . ·~7t 1. c • • 46t 

"on account ot h1a Deraonal tntere ~t in 
t ho mat er he wa s d iequal1t1ed t o act ae 
proeecut 1ng att orney or to prefer a charge 
baaed on t ho allogod criminal conduct ot 
the defendant . (Sec . 11Z.2~) I he t r1al 
cot r t hnd 1nheren t power , 1nJ ependen t ot 
t he statute, to ap,o1nt a apeelal proaecut-
1ng a ttorne7 f or the State when the proaecu-
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t1n at torney _ !or an~ real!on. a a c1a­
qual1f'1ed." 

or 11 1tat1on on 1n'1 r nt powor cf eot.r t , se-e State 
ex rel . -cn eu •. : t er de n, Judge, 274 s •. 407 . 

Lt 1a our op1n1o~ that the court baa the power t o &?no1nt 
a apec1al proaecut lng attorne7 1f 6r. Bent on o~ h1a a as1atanta 
are 1ne11u1b1e t o act in thia tt•r. 

III. 

Section 11~24 H. s. 1929 - provides: 

" P<.:mER v· P!v ... !n' .--The peroon t hua appoint­
ed ahall po~sea~ t he aa~e power and receive 
the same toea a a th proper of f icer ould 
i t' ho were present . " 

Ibe above ata.tuto or!g1no.tcd at a time when tLe proeecut 1ng 
attorney reee1v d ae co~pcnL ct1on certain r eee" ·~r his serv!cea . 
Since t hat t ime leg1alat1on h~ a placed t he proa~outing attorne, 
upon a ealary baaia . Now~ 1t 1e the duty of the prosecut ing 
att orney t o charge upon behalt or t he count7 e-very tee that aecMJea 
1n bia of'f'! c e and t o reeeivo t he a.mo. nnd at t he end of t'aeh 
ont h pay o-ver t o the county treaauror all oneya collected by h1a 

aa t eea . Sect ion 11315 R. S. 1 29. 

Sect ion 11783 ~ . s. 1929. p~ovidea in partr 

" oaecut1ng attorn•J• aba11 be allow&d r eoa 
aa tollowa, unless 1n eaae~ wber• it 11 
oth• rwia e dSrectod by law: for collect1ono 
OJ- J-8COgn1zancea S1Ven t o t he s tate 1n 
cr1 1nal ca•~• and which are or 7 b~come 
t orre1t "<' , t el'l por cent. on all aurJta collect• 
ed• i f not nore t han five bunar ed dollare , 
and five per cent . on 11 n~~• o-ver five 
hundred dollar a , t o be paid out of the amo•tDt 
collected. " 
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Section 11317 ~ . s. 1g2~ , provtdeer 

" """ 11<\1../l'Y . • • Any pt•oaecuting attot-ney ot an7 
county who ahall tail or neglect to co•pl7 
with any pro.is1on o eect1on 11316 aha11 
rorrett h1a ealar1 tor that quarter ot the 
Je&r and ahall be deemed sutl ty of' a mia• 
demeanor, and shall, upon conviction, be 
fined 1n the 8U"'1 Of not leS t" than f1f'ty 
dollars (~.00)~ nor 1110re than five hundred 
dollar• ( &OO. OOJ, tor each orrense. and 1t 
be ah&ll c~nt1nue 1n default tor three 

ontha, h1a off ice ah&ll be deeaed vacan' 
and eball be tilled as pro~14ed by law tor 
tilling vacancies therein . " 

~hu r the proaeeuttng attorneys must chars• "upon behalf 
ot the coun ty e~~r1 tee tbat acct-u• a 1n h a otr tce and t o recei~e 
t he sa•" • but are not allowed to retain them. 

In State ex rel . v . Patterson et al, 152 o . App . 264. 
1. c . 267 • 268, the co u•t aalch · 

•The t hing that e~baraarea relator in main• 
ta1n1ng h1a c.te,.nd 1 a that he pertorate4 hie 
aer vlcea 1n a count7 where the prosecuting 
attorney receive• no other compen~at1on thaD 
a t1xe4 aala.ey of f1Ye thousand dollars per 
annu~ a Dd in c ompelled b) law t o account tor 
and p&J to the county treasurer all the teea 
collected by hie office. 

The statute~ grade the comnenaation or pro­
secuting attorneye according t o the popul , t ion 
ot t he re~pectiYe counties . In nearl7 all 
count!• • • a aalary ranging tro~ three hundre4 
to on thousand dollar• per an~U!\'1 !a paid, and 
1n add ition thereto. t he attorney ia allowed 
to 'r ce1ve tor hie aerv1cea 1n the c• i r eu1t 
court auch teea aa are a llowo, b.f law. • • • * 
Rad relator rendered h1a eervicea i n one ot 
auc eo,,ntiC'le he would have been entitled to 
r~ce1~e all the t eea b1a aer~1eea brought to 
the office but there 1a no war~t i n the 
prov1a1ona oC aeot1on 1014, tor ea7ing that 
he would have been o~t 1tled 1n auch case 
to receive any part ot the proaeeut1ns at tor-
7• s'a t1Yed aalar7. " 
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~be rae ta 1n t he above c ase were that a grand Jury waa 
8 ~-oned t ~ nveatlgate Y10lat1ona of particular laws in Jackson 
Count y a nd t he proaeeut1~ attorne7 retuaed t o recosn1ae it• 
whereupon t he r... 1rc,11t Court ap ointed a apec1al proaecut1ng 
att orne7. '1'he P.roaecut1na ttorney or Jackson Count7 waa pa14 
a aalar7 and all teea collected by him were turn~d over to the 
count trea auror. The special oroaecuting attorne7• being denied 
compensation upon completion or his dutiea. inatJtuted an action 
t o oo-npel p&Jmont under the orov1a1ona or Section 1014 n. s. o . 
1Q09, which provided: 

•The peraon thua appointed aball poaaeaa 
the aa e ~ower and receive the aame teea 
aa a proper officer would 1t he were 
present . " 

The caae waa defended on the t heory that the Froaecut,ng ttorne7 
or Jaokaon "'ount)' did not receive an7 t'eea an. • nee thereaa no 
prov1a1on 1n the statute tor the apeclal proaocutlng attorney, he 
waa not entitled to an) co"'!penaatSon. 1'he eourt m:Jata1ned th1a 
defense. 

e, therefore, hol d that the oroaecut1ng attorney receivea 
no teea aa co~pensat1on tor hla aerYicea, and !t la clear tha t a 
special ~roaecutlng attorney can receive none, aince it la a 
positive mandate or the atatute that all tees ust be pald tnto 
the public treaaur~ and 1n the abaence or ezprea a atatutory 
warrant, the7 cannot b e divertod to any other uae or purpoee. In 
thta connection, however, lt may be urged that the term •teea" 
includes the term "aal&r7"• · e quote trom State v. Riedel. 46 
s . w. {2d) 131, 1 . c. l33s 

"The word •teea,• lf uaed in ita narrow 
d1at1netlve aenae, atgnlttea the co . pen­
aat1on tor particular acta or aer~leee 
rendered by county otfieera in the ltne ot 
their dut1ea, to be paid by the 1nd1~1duala 
obtaining the benefit ot the acta, or 
receiving t he aerv1cee, or at whoee instance 
they were performed. But a glance at the 
atatutoa in toree at the t1 • ( agner'e 
Statutes 1872), will 8how that 1n the main 
onl7 atate orrtcera then received aalariea 
within the atrict meaning ot tbat tera. 
rractioall7 all county ofttcera (with whoa 
a lone the e 'natitutjonal provision waa 
dealing) were compensated b7 teea, but, 
when a limit waa placed on the amount ot 
tee a an otftcer might retain, that 111Ul1mua 
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wae regarded aa h 1s ealar,, and ther~ro~e, 
1n oner1e sense, t he word •roes• 1~ol1ed 
co •penr.at ion or ealnr· s'nce it waa tbo 
source or tbeae . " 

In t h11t connec t ion !t '11U t be borne 1n •'nd that conati• 
t utiona1 t eras are to be liberally ccnatrued, gather} t he 1ntent 
ot t he fra.erl' thereof rro~ the rour corners ot the instrument, 
while etatu~y termo with reference t o co peneat1on are to be 
etr1ctl7 construed as wae tound 1n the Patterson caee, supra, 1. c . 
26e z 

"The r 1•\e 1a well settled that a publ1o 
officer cannot de nd &nJ oo•pen~atlon tor 
h1e a rvScee not epceSt!call J allowed bJ 
statute, and that statute s providing trucb 
compensation~ t be atrtctl7 construed." 

vbaerve the language ot the court In K1ng v. Riverland Levee 
T"iatrict ( •o . A., . ) , 2"19 c; •• 1Q6, 1. c. 196s 

"
4 t ia no longer open t o question b ut that 
eo~penaat1on t o a public off icer 1~ a 

tter or atatute and not ot contract, and 
that co~penaation e x1at , tf it ex1ata at 
all, aolel7 aa the creation ot t he law 
and ~hen 1n i nc i dental t o th o rttce (Caaea 
cited. > urt.her~ore, our b1pretDe Court has 
cited with aporoval t~ e atate~t or the 
general rule t o be round 1n .. tate e:x. rel • 
. edek1nb v. •ccraeken, 60 ~. p . loc. c it. 
666, t o the etr oct that the rend 1t1 o~ ot 
aervieee b7 a public o r r tc r i to be dee~ed 

atu1t oua 'mlea a co~onaat1on thereto~ is 
pr ovi d ed b7 etatute, a~d that 1t b7 stat ute 
co .pen at1on 1e provided tor in a particular 
mode or ~nnor, then tho o t ricer 11 confined 
t o that manne r and 1e a"tt1 t lo d t o no other 
or further co peneat1on- or to an1 d i ft Jrent 
made of securing the aa.e.w 

Therefore, the court h:\a the J-1ght to appoint a apoc1al 
proaecut1ng at o~•7 and when such 1e ap~ointe~ he beoo~• an 
orr1eer or tho court, and no provision 1n t te atatute oxlettng tor 
co~peneat1on ~· would be dee ed t o have pe~tormed aame tu1-
t6ual7• lt 1e analogou t o the same caae when the court apoo1nts 
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an attorney to r epr( aent a dotendant. The attorney t hus a~~o . nt­
ed receives no oo~ponaation . 

I V. 

ATTOR WR Y-GE JlmAL . 

The procedure ror obtaining the a~ntetanoe of t h 1a office · 
2a found 1n ~ •et1o~ 11273 •• ~ . 192~ : 

. , hen d1r ct~d by the govornor, t he attorne7 
~eneral , or one ot his aaa1etante, shall 
aid any proaocut1ng or c ircuit att orney 1n 
tho discharge or the i r r e spective duties 1n 
the t r i a l courta and 1n exam1nat lona before 
grand jur1ea. and when eo dir ected by tM 
trial col.ll-t, be a1gn ind1ctlll nta 1n lieu 
or the proeocut1ng attorne7. • 

v. 
rn conclusion we Jnqu1re why t he mat ter 7 not be handled 

by a a nft i atant prosecut i ng attorn.,-, or a s t he 1IDney goee i nto 
t l'l.e county eeho ol f und (Article 11, ... ec . q • Con t1t~·t1on or U attouri) 
why the count) court could not •~ploy counsel, who then could be 
appointed special prosecuting attorneJ,ln or der to protect that 
t •lnd? aowev r , •• aro not ca l lfu1 upon f or an oo1n1on ae t o the e 
queat 1one and we expreee none. 

J LH : F.O 

Respec t tully sub 1tted , 

James L. HornBostel 
Aesiatant Attorne7 -General . 


