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November 21, 1933

Hon. %arren L. "hite,
Judge "ivieion Two,
Cireuit Cours,
Springfield, Yiseowri.

Dear Judze White:

Th's is to acknowledge your letter of Yovember l4th, 1933,
regquesting an opinion on the followi!ng faets:

"Ed Alexander was convicted of murder in this
court 4n 1932, sentenced to ten years in the
penitentiary, appealed, and _.ave bend. after
the lapse of one year hie appeal was dismiss-
ed in the Supreme Court on your motion, ror
his failure to perfect and prosecute his
appea’ with dilligence,

Alexander has never been apprehended, but 1is

a fugitive from jJustice, and so far aes I

know, nothing has been done toward collecting
the bond, The present prosecuting attorney

of this County, Rat EBenton, was an attorney

for the defendant, and has asked to be relieved
of any duty he may have in reference to the
forfeiture proceedings,

I would like to ask your opinion on these
guestions?

Whose duty is it tc prosecute the forfeiture?
The prosecuting attorney's or the attorney
seneral 's?

¥hat steps should first be taken and in what
court?
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If the duty devolvee upon the pros cuting
attorney, can I aproint a special prosecutor
under the circumstances above detailed, and
if so, can he receive any compensation and
how?"

T.
FORFFITURE - WHERE TAKEN,

feection 3747, R, 5. Yo, 1986, provides;

PCONDITON OF RICOGWIZANCE.-=The recognizance
shall, in ecase of felonies not excepted in
the 1 .8t preceding section, be conditioned
that the defendant shall appear in the supreme
court at the next tera thereof, to receive
Judgment on the appeal or writ of error, and
in the court in which the trial or indi
shall have been had, i/ the supreme cour

#c order, and at such tize and place as
such court shall direct, and that he will
render himgelf in exscution, and obey every
order and judgnent which shall be made in the
premises,”

Section 3749, R, S, 1922, provides:

"HHEN SUPREME COURT SHAIL ORDER SENTENCE
PXYCUTED,==Tn all cases where the appeal or

writ of error shall be prosecuted by the party
indjeted in the supreme court, and where the pune
ighment assessed shall be imprisonment in the
nenitentiary, and wvhere the jwignent wherein the
anppeal or writ of error is prosecuted shall be
affirmed, such court shall direct the sentence
rronouwnced to be exeecuted, and for this purpose
the supreme court shal! order the marshal of such
court to arrest the convict, and deliver him to
the proper officer of the penitentiary."”

Section 3768, . 5, 1989, provides:

"PORFRITURE, WHERKE CERTIFIND.-<If the forfeiture
of the recognizance is taken in the su

court, the same shal’' be certified back to the
conrt in which the judgment was rendered; and

the supreme court, in such case, and in case the
defendant breaks Jail, shall proceed to determine
the cause, and issve a carias if necessary.”

fee also fection 3763, R, &, 1929,
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We assune that the recogniszance complies with the require-

ments of the statute.

As stated in your letter the party convicted

never perfected his apneal, sams being dismisced b, the Supreme
Court on motion of the Attorney-iemeral. Thus, the “upreme Court
did not af/irm or reverse the judgment of the "ircuit Courts,
Coneequently, it was not its (Supreme Court's) duty to direct

the sentence pronounced to be executed, The forfeiture then in
this case ghould be taken in the Cireuit Court of OreeneCounty.

fection 35684

A, 8, 1929, rrovidee:

"RECOGNTZANCE, WHEN AND HOW PORFEITED.--If,
without sufficient caunse or excuse, the
defendant fails tc appear for trial or
judgment, or upon any other occasion when
his presence in court may be lawfully re-
quired, according to the condition of nis
recognizance, the our aust direct the fa gg

:o be c:!:::g _fgg a nu d':‘:ﬁa

E:I! be .d
T:%;::mgb final rfc; undulx!guglzg Eﬁ-ro-
on, slthough the defendant may be afterward

arrested on the original ehnrgo, unless re-
nitted by the court for cause shown,"”

fee Section 3585 R, £, 1029,

“The writ of scire facias is not an original
writ by which litigation can be initiated;
it only marks a stage in litigation already

commenced,

It is founded on the record of

the court that isesues it, a~d must rely on
the record of that court for its support.,"--

State v, Kelly, 2 . ¥. (2d) 760, 1. c¢. 752.

Thus, the matter is in the nature of a civil action and

not criminal.

fection 113516 R, ~, 1989, provides in part the followe

ing:

"ihe prosecuting attorneys shall commence and
prosecute all civil and eriminal actions in




fHon, Warren L. White -4- Nov. 21, 1933,

their resgpective counties in which the
county or state may be concerned, defend
all suits against the state or coumnty, and
prosecute forfeited recognizances and
actions for the recovery of debts, fines,
penaltiee and forfeitures aceruing to the
gtate or county.”

It is our opinion that the for®iture shouli be taken in
the circuit court of OGreene County, Missouri; and that a scire
facias issue; and 1t ie the duty of the prosecuting atiorney
to prosecute such unless he be ineligible,

Il.
NFLIG LBILIYTY OFP PROSECUTING AT ORNEY,
Section 1138¢ Kk, £, 1980, reads as followse:

"INTERESTED IN¥ CASE, COURT TO APPUINT.--If

the EPOIOOBtlgé attorno; and as:zistant
rosecuting attorney be interested or shall
ve been oyed as counsel in an t_x J case
where such loyment is incons t with
Eﬁi.gg%lggggi E;a oifice, or s re-
Yat. ) defendant in any criminal
prosecutior, either by blood or by marriaze,
the court having eriuinal jJjurisdiction may

appoint some other attorney to prosecute
or defend the cause,"

The dlrqualification of the prosecuting attorney goes to
him personally and does not attach to any of his assistants. Note
wording of the above statute, "If tho prosecut ing attorney and the
assistant prosecuting attorney ete.” TUnder this section the
court has power to appoint a special prosecuting attorney. %e
guote from “tate v, Jones, 306 "o, 437, 1. ¢. 445:

"On aceount of his personal interest in

the matter he wae disgualified tc act as
prosecuting attorney or to prefer a charge
based on the alleged ceriminal conduect of

the defendant. (Sec., 11322) The trial
court had inherent power, independent of
the statute, to appoint a special prosecut-
ing attorney for the ftate when the prosecu-
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ting attorney, for any reason, was Cis-
qualified.”

For linitatione on inherent power of court, sece State
ex rel. Junes v, Wierdeman, Judge, 274 S, W, 407,

it is our opinion that the court has the power to appoint
a special prosecuting attorney if ¥r, PBenton or his assistants
are ineligible tc act in this matter,

I1iI.
COMPTNSAPICN OF BPRCIAL PROSECUTIEZ ATTOFYNEY,

fection 11324 K, S, 198°, provides:

"OOFER UY AFUINTLRE ,e~=The person thus appointe
ed shall possesr the sane power and receive
the same fees as the proper oficer would
if he were presemnt.”

‘he above statute originated at a time when the prosecuting
attorney received as coapensation certailn "feea" for his services,
Since that time legislation h:.as placed the prosceuting attorney
upon a salary basis. Now, it is the duty of the prosecuting
attorney to charge upon behalf of the county every fee that accrues
in his office and to receive the zame, and at the end of each
month pay over to the county treasurer all mcneys eollected by him
as fees. Section 11315 &, 8. 1720,

Section 11783 R, S, 1929, provides in part:

"Prosecuting attorneys shall be allowed fees
as follows, unless in caser where it is
oth«rwise directed by law: for collections

or recognizances given to the state in
criminal cases and which are or may become
forfeitad, ten per cent, on all sums collect-
ed, if not more than five hundred dollars,
and rive per cent. on all sums over five

hundred decllars, tc be paid out of the amount
collected.”
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Section 11317 ., &. 192U, providees:

"PENALTY ,~=Any prosecuting attorney of any
county who shall fail or neglect to comply
with any provision of section 11315 shall
forfeit hie salary for that guarter of the
year and shall be deemed guilty of a mise
demeanor, and shall, upon conviction, be
fined in the sum of not less than fifty
dollars ($60.00), nor more than five hundred
dollars (3500.005, for each offense, and if
he ghall continue in default for three
nonthes, hisz office shall be deemed vacant
and shall be filled as provided by law for
f1lling vacancies therein,"

Thus the prosecuting attorneys muet charge "upon behalf
of the county every fee that accruceg in h's office and to receive
the same"”, but are not allowed to retain them,

In State ex rel. ', Patterson et al, 152 o, App. 264,
l. c. 267, 268, the court said:

"The thing that embaras:es relator in maine
taining his demand is that he performed his
services in a county where the prosecuting
attorney receives no other compencation than
a fixed salary of five thousand dolla rs per
annun and is compelled by law to account for
and pay to the county treasurer all the fees
collected by his office.,

The statuter grade the compensation of pro-
secuting attorneye according to the populition
of the respective counties. In nearly all
counties, a salary ranging fron three hundred
to one thousand dollare per annu=n is paid, and
in addition thereto, the attorney is allowed
to 'receive for his services in the circuit
court such fees as are allowed by law,' « # %
Had prelator rendered his services in one of
sne’: covnties he would have been entitled to
receive all the feees his services brought to
the office but there is no warrant in the
provisions of section 1014, for saying that
he would have been entitled in such case

to receive any part of the prosecuting attor-
yee's fixed salary."
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The facts in the above case were that a grand jury was
# mmoned t» Investigate violations of particular lawe in Jackson
County and the prosecuting attorney refused to recognisze it,
whereupon the "ircult Court ap ointed a special prosecuting
attorney. The Prosecuting Attorney of Jackson County was paid
a salary and all fees collected by him were turned over to the
count, tressurer. The special prosecuting attorney, being denied
compensation upon completion of his duties, instituted an action
to compel payment under the provisions of Section 1014 I, 8, Mo,
1909, which provided:

"The person thus appointed shall possess
the same power and receive the same fees
as a proper officer would I1f he were
present."”

The case waes defended on the theory that the Frosecuting ittorney
of Jackson County did not receive any feee and s2'nee therewas no
provision in the statute for the special prosecuting attorney, he
wae not entitled to any compensation., The court sustained ghis
defense.,

Ve, therefore, hold that the prosecuting attorney receives
no fees as compensation for his services, and it 1s ¢clear that a
spec 1al prosecuting attorney can receive none, since it is a
pogitive mandate of the statute that all fees must be paid into
the public treasury and in the absence of express statutory
warrant, they cannot be diverted to any other use or purpose. In
this connection, however, it may be urged that the term "fees"
includes the term “"salary". "e quote from State v, Hiledel, 46
S. H. (Qd) 131' 1. Ce 153’ .

"The word 'fees,' if used in its narrow
distinctive sense, signifies the compen=
sation for particular acte or services
rendered by county officers in the line of
their duties, to be paid by the individuals
obtaining the benefit of the acts, or
receiving the services, or at whose instance
they were performed., But a glance at the
statutes in force at the time (Wagner's
Statutes 1872), will show that in the main
only state officers then received salaries
within the striet meaning of that term,
Practically all county officers (with whom
alone the ecnetitutional provision was
dealing) were compensated by fees, but,
when a 1imit was placed on the amount of
fees an officer might retain, that mamimum
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was regarded as his salsry, and therefore,
in a generic sense, the word 'fees' implied
corpenration or salar; sinece it was the
source of these,"

In this connection it must be borne in mind that consti-
tutional! terms are to be liberally construed, gathering the intent
of the framers thereof from the four corners of the instrument,
while statubry terma with reference to compensation are to be
strictly construed as was found in the Patterson care, supra, l. c.
268

"The rule ie well settled that a publie
officer cannot demand any compenration for
hies services not specifically allowed by
etatute, and that statutes providing such
comnensation must be strietly construed,”

Ubserve the language of the court in King v. fiverland Levee
r4strict (Yo, Apr,.), 279 S, W, 195, 1. c. 196:

"4¢ 18 no longer open to queetion but that
compengation to a public officer 1= a

matter of statute and not of contract, and
that compensation existe, i1f 1t exiets at
all, solely as the creation of the law

and then 1¢ Incidenta! to the office (Cases
cited.) “urthermnore, our Supreme Court has
cited with approval the gstatement of the
general rule to be found in “tate ex rel,
tedekin. v, YeCracken, 60 ¥o, App. loe,. cit.
656, to the effect that the rerdition of
services by a public ofi'icer iz to be deemed
zratuitous 'mlesr a compensation therefor is
provided by statute, and that 1f by statute
compensation is provided for in a particular
mode or mammer, then the officer is confined
to that manner and 1s entitled to no other
or further compensation, or to any different
made of seecuring the same,"

Therefore, the court has the right to appoint a special
progecuting at 'orney and when such 1s aprointed he becomes an
offlcer of the court, and no provision in the statute oxisting for
compensation he would be deemed to have performed same gratuil-
téusly. It ls analogoue to the game case when the court apnoints




#on, varren ', White -0 Nov. 21, 1933,

an attorney to reprcsent a defendant. The attorney thus aprointe
ed receives no compensation,

IVe

ATTONNE V-0ENERAL.

The procedure for obtaining the assistance of thies office
ie found in fection 11273, ', £, 1689:

"ihen dirocted by the governor, the attorney
seneral, or one of his assistants, shall

aid any prosoccuting or circuit attorney in
the discharge of their respective duties in
the trial courte and in examinations before
grand Juries, and when s> directed by the
trial court, he may sign indictmente in lieu
of the prosecuting attorney."

Ve

in conclusion we inquire why the matter may not be handled
by a ' assiastant prosecuting attorney, or as the money goes inteo
the county school fund (Article 11, fec. 8, Constitution of 'issouri)
why the ecounty court could not employ counsel, who then could be
appointed special prosecuting attorney, in order to protect that
fond? liowever, we are not ealled upon for an opinion as to these
questions and we express none,

Hespectfully submitted,

James L, HornPostel
Assistant Attorney-General,

Approved:
ROY WERI1ME ICK
Attorney~dencral,

JLEFG




