ELEG"? I0N: Weeks Bill.
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August 3, 1933, 3 o=l

Hon, James A, Waschter

Cha irmean

Board of Election Comnisesioners
208 South Twelfth Boulevard

£¢. Louis, "issouri

Dear Eir:

This is to scknowledge your letter of July 3let, 1933,
which reads as follows:

"Your ¥r, HSornBostel, under date of July 282,
1933, in snswer to an inguiry froa this
Board, advised it as follows: (last para-
graph, pa:e §)

‘ssliowever, so that no fraud may be
porpomtoa. and in order to be on

the safe eide, we are of the opinion
that a person, in order to vote, should
be a registered voter and vote where
registered, If only those persons who
are registered are permitted to vote,
then, only registered voters will decide
the issue end no question maey ever be
rajsed that persons nog entitled to vote
hed &« hand or & part in something that
it was t e duty of the voters to decide,
In ot er words, the result will reflect
the will of the regisgered voters.'

In your letter, dated July 28, to the Kansas City Flece
tion Foard, the opinion seems to conflict as

regards who be eligible to vote, with the

opinion given this Boerd as quoted sbove,

¥hat this Board desires to know now iz just whigh
of your opinions it is to follow,
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For your information, we might say that the
practice here, since 1916, hse been to permit
registered voters tc be tranaferred from one
precinet to another, or from one ward to
snother, at any time prior to ten days before
the date of any special election, Tals sourse
we propoge %o continue to follow, inasmuch ae
it is based on the opinion of Judge Cave of
the Cirecuit Court in the case of Etate ex rel
Thomas F, Keane vs, Soard of Eleetion Commisaione
ers, and we feel that if we deny sny voter the
privilege of transferring, we would be com=
pelled to perait eush vogter to do 8o upon his
tsking proper action in the Circult Court,

Ineszueh as this Board has a limited time
within which to prepsere snd print instructicns
for the Judges snd (lerks, for their guidance
on election day, we would appreciaste an answer
to this letter by return mail,.”

You state in your letter of July 3lst, that there is an
apparent eonflict in the opinion rendered by this Tepartment on
July 28nd, to you, and cne rendered to the Chairmen of the Board
of Flection Commisgioners of Kensas City, ‘uly 26th, and you de-
sire to know which to follow,

e can readily understend that you might ecome to the cone
elusion there is a conflict in the two opinions but a close com-
parigon of them will actually reveal none, In the paragraph to
whieh you refer it would appear that cnly registered voters are
entitled to vote and we apparently msde no specific provision for
the voters who are unregistered, who might be peraitted by the
Constitution to vote, or having changed their place of residence
would not be entitled to vote, because of not being registered,
With the exception of this portion we think that our opiniocn to
you is identical in its findings with the one rendered to Kansas
Citye At this time we shall supplement our opinion tc you snd
onl;rgo end clerify it to the end there will be no doubt on the
subject,

The first guestion that presents itself is, Jjust what will
the people vote upon or for end iz this a 'lp‘clli slection™ or an
*election”? The Weeks Bill terms it & "speeial olection® and uses
suck words ("special election™) several times in the act., But the
people in the state will not vote to repeal the Iighteenth Amendment,
They will only vote for delegatez who favor or oppose the ‘mendment
which repesals the Zighteenth Amendment, After the delegates have
been elscted they will convene in Convention and vote the way they
are pledged and their vote will carry out the wishes of the =sjority
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of t e people whe nominated ( r elected) them; the way a dele-
gate will cast his vote will be known to the people in sdvance,

The "epecial election”, so termed, is only a method to
amend the Federal Constitution. In the case of Hawke v, Smith,
863 v, 8, 221, ¥Wr, Justice Day in delivering the opinion of the
Court said the following:

"This article mskes provision for the proposal
of amendments either by two-thirds of both
houses of Congress, or on aprlisation of

the legislatures of two-thirds of the Statesg
thus seocwring deliberstion and consideration
before any change ean be proposed., The pro-
posed change can only begome effective by the
ratification of the legislatures of three-
fourths of the States, or %.W in
2 e 5F of States, °

re ecation is 1 o the choice of Cone
grese., FBoth methods of ratification, by
legislatures or conventions, call for action
by deliberative sssemblages representative
of the pecople, which it wes sssumed wounld
voice the will of the people. Fte, "

In the present instance Congress hse stated the method of
ratification; that method being by convention and not by legisla-
tive ratification. This ie the first time Congress has provided
for amending the Comstitution by convention; we gquote from the
case, supra:

"All of the amendments to the Constitution
ve been pubmitted with s reguirement for

1 i thi thed
Jgians iy v S et

The Chio Supreme Court in State ex rel, Thomas J. lonnelly
v. Goerge £, Meyers, cited July 12th, 1933, and being yet unprinted,
Yo, 24260, said the following:

"In our opinion sction in calling of such a
convention is but s step necessary snd in-
cidental to the final sction of the sonvention
in registering the voice of the state upon
the amendment proposed by the Congress. The
action of the legislature in performing this
funetion rests upon the suthority of Article V
of the Constitution of the mited States. It
is a Federel function, which in the absence of
action by the Congress, the stete legislature
is authorigsed to perfora. (Leser v, Carnett,
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268 v, 8. 137] "miley v. Hiolme, 265 U, &, 338).
The mode of assembling the convention set up In
Amended Senate Bill No, 204 provides for s vote by

2ll the elegtors of the state upon the %
of a ﬂsﬁ’fb The viewa of the can 8
Tor election as delogates to the convention will
be known in advance, so that the final action of
the convention .houid be truly representative of
the will of the people upon the one special
question involved, he intent of Article V of
the Constitution of the United States will there-
fore be effectuated by this action of the stste
legislature,”

Thus, vhen ccnsidered in the light that this is not an
"election™ but is simply s etep necessary and incidental to the
final action of the convention composed 6f delegates, then the
procedure for electing delegstes iz the only problem that confronts
ue.

The Weeks Bill provides,

"In all other respects, such special elegtion
in overy precinet in this state shall be
condue ted under the provisions of the election
laws of this state insofar es such laws will

apply, ete.”

It 18 necessary that this provision be kept In mind, The act
(Weeks Bill) does not provide or say what the gualifications of a
voter shall be and in order to determine seme we must look to the
statuter and Constitutlion to ascertalin their qualifications,

Section 10582, n, S, 1989, (quoted from in opinion to you)
provides who ehall be entitled to vote. Under our general election
lawe for cities a citisen, having 2l1 the necessary qualifications,
wil) not be permitted t: vote in en unleee he registers.
The duty of reglstretion (in £t. Louls City) 1s pleced upon the
eligible voters and is & prerequisite to vote. lowever, by being
regiztered does not mean & voter is eligible tc vote, his right may
be chsllenged, and if the judges find he is disquelified such voter
would be proeiuaod therefrom even though his name appesrs on the
registration bocks. You are familier with the gualifications of
@ voter and we will not sgain state them, If one does not possess
the nocessary gqualifiecations he would not be entitled to vote,
neither would he be permitted to register, Thus, the voter's
quelifications snd registration are Independent and separate of each
other but both must be present in order for him to vote in an
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i;gggéga in a city. In many counties registration is not necessary
n order for cne to vote, In the City of Et, Louls it 1s, Thus
in gome inetances registration is prerequiesite In order for cne to
vote, end in other instanees not, The statutes clearly state

that in "t. Louieg the vote of no one shel) be received by said
Judges whoee name does not appesr on rajid register es a gualified
voter (“setion 10612). However, in the pregent instance the elege
tion ghall be conducted vnder the provieions of the eleetion lawe
of thig State incofar es suweh lawe will aprly. ¥e do not believe
the Legislature intended to {(or econld) disenfrsnchise voters in
the eoming election (if they possesr the negessary gualifications)
solely becsuse they are not registered. The primery purpose of
registration in & ecity is two-fold: first, to determine a voter's
quelificastions, and, pecond, plece him in s ward where he may cast
his vote.

If a voter is on the registraticn books In & ward end he
still resides therein, such person should be permitted to vote in
thet vard snd not be permitted tc vote in some other werd inwhieh
he does not reside, You readily understand thet this is not in a
strict senge an olection, yet the election laws govern so far as
practicable; it of neceseity means the pelaxing of part of the laws
to meet the conditions end exigencles witiout abrogating them entire-
1ly. "e eare speaking of procedure and our opinions de:l with same
in that they are not %o be spplied literally and strictly in the
casting of cne's vote, it being our opinion that all persons eligible
to vote have the right to express thelr choice for the delegster,
If a person 1z on the registration books and he goes to his precinet
end agks for a ballot, he should be given one, unless challenged, and if
a pergson drsires to vote and is not on the registration books the
Judges have the right of inguiry ss %o whether he possesses the
gualificstions of a voter, to-wit, age, residence and cigisenship,
and 1 a voter has such he should be entitled to vote, You now
seo that the election lawes apply insofar as practieable, If one's
name appesres on the registration hooks the presumption is thet he
is 0li ible tc vote, fowever, 1t does not follow that all persons
eligible to vote in this elsetion are on the registration books.
If the jJudzes be patisfled that o person whose neme does not annesr
on the rezistration books ie entitled and qualified to vote, they
should not bar him from so voting,

¥e quote from our previous oninion:

"The judges of election are in complepe
power and control over mat:ers eoming up
during an elostion snd 1t is up te them to
deternine whether one is entitled to vote."
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As to your statement that registered voters will be pere-
mitted to be transferred upon the registretion books from one
ward to another, which you propese to eontinue, i your prerogative,

Yours very truly,

Jamee L, HornBostel
Apsiestant ‘ttorney-ieneral,

APPROVED:
‘ttermey-Jdeneral,

JLItEG




