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Your lett er of J anu ry 28th in nh" ch you rocueat tho 
opinion of t ho log 1 do~~rtcont , hns boon handed to the undor ­
signed for uttont ion . In your inquiry you sta te the follontng 
r -..c tr- : 

" &action 11740 , R • ...> • '·o . 1929, nrovides 
tht t eonstnble nho is elected sh,ll sJrve 
until his succe~.or is elected qnd <uali-

~· 
And the section fur t her pr ovides th• t in 
ca se of va cl ncy the court "lf y ' T>1:iOint 
const~~blo nho sh ll hol d office until the 
next gener~l el ction for c cn~tubles . Does 
th -t impl y th~t such appointed cons t able 
sh,ll hold ~ftor tho election until his 
auceosL:or i n ,_uc lif iod? The pr t.. cti co hero 
h~r c l~ry been for hie to d o so . I do 
not think th:" t practice is e Ql•r cc t . " 

action 11748 , R. s . o. 1929, pr ov ides for tho elction 
of conr t cbloG nd t ho tenuro of t heir offi ces . .~is section~ rticu­
l • rly -rrovides thut in t he election to bo hold in t~e year 1920 t.4nd 
e ach eonor 1 e lection every t wo ye t bs theroJfter , t ho quuliftod voters 
of e~ch t o nshJp in ovory co~ty ot thi ~ st~te .h~ll elect constr ble 
\'Jho sh., 1 bo u residon t or tho tO\Tns!li o of tho tom1ship for uh ic' ho is 
elec ted , t nd rho shall hol d such of ... ico for t uo years , and untll his 
aucce .... or bo elected · nd lUHl'fied. 

Section 11749 , n. S • Lo . 1929 , providos for t he bond of 
such t o nsh1p const••blos . 

Section 5 , '..r t i olo XIV of t'1e . is ·ouri Const1 tution provides 
t '. l , in t he ubseneo of o.ny contrar y pr ov1· 1ons , 11 ofJ'1 cors noV7 or 
horeflfter e lected or np ointod , sub ject to t~ 1e right of rer . .ignt~tion , 
eh!'ll '-lold or'tice d ur inc; their offt ci. .l tor s , • nd until t heir succe&!:iOrt 
sh:.lll bo_ dul.y olected or apx.ointod and _Cl!!.nl1t1e a. 
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In reforonco to Jn off icer holdine over vntil his 
suoce E:sor he s boen elected and <, un llfied, \'IO f ind from L!echon 
on public Office and Officer! , the following in Sect ion 397 of 
S tid aut hori ty. 

"It 1 ~ usuc lly ~;rovided by l nw t hr l of­
f i cers e lected or , p ointod for c. f ixed 
time shLll hold not only tor t hr t time but 
unti l his successor is ele cted cmd ua lifie4. 
,/here t h is xrovi ion is f tmdd , t he offi ce 
doo s not bocO!!le vucr n t upon t ho expir·lt i on 

of tho term, i f t here i s than no succes~or 
elected . nd cualified to aGsumo it, but tho 
prosont incumbent ~ill hol d unti l his suc­
ce ssor is e l ected Jn d qual ifidd , even t hough 
it is beyond the term fixod by l aw . " 

In t he case of St a te ex rel v . Se ay , 64 Mo. 89 , t he court 
writing t ho opinion s tctos : 

"Tho l nn abhors vaoqncies in publ ic office 
o.nd gror t roct.u tions c...r o t~Kt"" t o gu.:.rd 
against t heir occuronce . The . olicy of 
t~e l ew i s to have scrAoono al~ayo 1n pl co 
t o di s cb r eo t ho dt ties ot public offices , 
c:.nd in .. doubt f ul cuso t ho const ruction or 

·t ho l nw fixlncr. t '1e tonuro of :: n off i ce wo1 ld 
be gret tly influe oed b y t h .. t oon:slder· t ion; 
but rhoro , as in thi s ca se , t horo is · oasus 
omissus result inc fro g1vir~ t ;o l nneu ge 
ot the law t he only construction ot whic~ 
it i s t a i r ly susoent i blo , t he cou't" t n mus t loo.ve 
1 t to the lan- m ... ki nf' po;Jer to 01 lte pr ov isions to 
aToid such a consequcnco . n 

In 22 R. C. L. So~tion 250 , in COd .. ont ing upon t ho J>ur ·oso 
nnd effect o-r aut horization to hold CJVOr , we f l nd this le.ngu .... ge : 

"The pur oae of constitut ional or sta tutor y 
provisi ~ns ut ~orizi~g public officer s to 
hol d over is to rrovont c hi~ tus in the 
govornnont pendinc t he t1mo nhen u succesr.or 
m_y bo chosen and inducted into ftice . rhere 
a consti t ut ion 1 or st~ t~ tory ~ovis ion ex i sts 
pormi t tinr or c crlfl· nd1ng .n incumbent of an 
oft 1co to continuo in t~o disch r eo of his duties 
until his sucoescor i !l ua1 ifie d, the expiration 
of the of 'i c i ul t erm not only doos not crea t e 
a v ctncy , but t he period between t he O}pi r a tion 
of his t orm nu t he l Ualific~tion of his sueces~or 
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is as much n pr rt at t 11e incumbent ' s tcm 
of offi ce ns t he fixod stntutory poriod. 
This is truo even \7hore a porE.on is elected 
his own successor . *~ • *. Tho pr ae ' icl l 
effect of ~ constitutionPl ~rovi o ion dir ecting 
thr t public officers a~ould hold over until 
t heir successors are qu~llfiod i s t ht t a pub­
lic off j ee doos not actually bec one vucnnt 
in the sense t h t there i a no 1nC \Ubent to 
fill it except in the cr se ot dea th . t;ovor ­
theless it hss been s~i , t h ' t '\Jhon tho legal 
tern expires , the office becowos vacant in 
one sense , fn d the inct:ebont i s aut horized 
to conti nuo in t he disohnre:e of his functions 
until t he nprointmcnt and qunl1f i c tion of 
his successor b y suffor~ nco r nthar th~ n from 
any intr insic title to the off i ce ( Citing 
St a te v . Williruns 222 •to . 268 . ) " 

In view of t he above aut 110ri tos , we '.Ire of t 'l-J e opi nion 
th{ t the constable i s aut orized by t ho proviA i ons of tro st~tute 
t o hold of'fice until hio successor has qual ifie d .... a Jr ovided by the 
sections herein. bovo referred to , '"tnd t h i s i o ture althoueh t 1e 
period for which the i ncumbent wo.s elected ho.s expired . The n')ove 
Ct ... S OS nd principles Of l aw decl.'l.red therefrom appear t o be based 
upon the ret. soning t 11r t undor the import. tivo de 1and of necessity , 
the public , for whose bonofit tho office h~s boon crea ted , should 
nt ... 11 ttueo h ve em incumbent to discharge t he dut ies inciden t to 

such offico so tha t t he vublic interes t may not suffor f r om a 
neglect w'~ ich would of neccesiJtjy occur in t e ovent of a vacancy. 

Very truly your o , 

Carl C. Abington 

CC \/l~ 
ss i s t ant _ttorncy-Goner al 


