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INSURANCE DEPARTUENT: &TEQQZ;nce Company, right to reduce

capital stock under Section 5915,
by surrendering stock and distri-

buting surplus assets,

June 8, 1933. Ig/" FILED

dr. Joseph B. Thompson, //
Superintendent of Insurance,
Jefferson City, VYyssouri.

Attention: Mr, James X, Coonlidge, Counsel,
Dear Sir:

We are acknowledging receipt of your letter of June
2, 1933, in which you inoquire as follows:

"Enclosed are certified copies of the meetings of'the
stockholders and directors of the American AutomoBile
Fire Insurance Company whereby the capital stock of the
company was reduced from £500,000 to %£300,000. W¥ill you
please advise as to whether or not the procesdings thus
reducing the capital stock of the company are in con-
formity with the laws of the State of Miessouri and

are not violative of the constitution of the 'nited
States or of the State of Missourl? We are also en-
closing a letter from the attorneys which exnlains how
the reduction is t-» be handled.®

Attached to your letter is a leatter from the firm of
Bryan, Williams, Cave and !cPheeters, counsel for the American
Automobile Fire Tnsurance Comvany, and resolutions by the
directoras and stockholders of that commany from which we deduce
the following facts. The American Automobile Fire Insurance
Cowpany is now incorporated for £500,000, comsisting of 5,000
shares at #100.00 per share par value. The company has a
present surplus of 31,663,830,78. The company seske to reduce
its capital stock from $560,000 to a capital structure of
$300,000 consisting of 3,000 shares of the var value of $100.00
each. To that end it ie proposed that the compeny purchase
3,000 shares of its capitel stock at 2200,00 per share, and
that one-half of the purchase price be paid out of the surplus
now on hand, XYo provision is made for the payment of the
other one-half of the purchase price so, consemuently, will
have to come out of the capital of the company. The board of
directors of the company have passed a resolution spproving
this proposition, and have submitted it to the stockholders of
the company who, in turn, have passed a resolution approving
this plan of reducing the capital. It appears that all of the

stock 1s held by the American Automobile ®ée Insurance Company.

You inouire whether the proposed proceedings are in conformity
with the laws of this State and in answer thereto we submit the

following:
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It apoears from your correspondence that the eomnany
desires to reduce the capital stock to $300,000 and withdraw
$200,000 of assets from the assets of the company. That being
true, it appears that the capital stoeck of the comnany must be
pald up. We cz2ll your attention to this in order that we may
determine wiich section of the Statutes the proceedings must
be under. Section 5914 R, 5, Yo, 1929, provides that an insur-
ance company incorporated under this State, the capital stock
of which has not been fully subscribed, may reduce its capital
stock by following a certain procedure., We are assuming from
the information before usthat the capital stogk of this company
has been fully subscribed and that, therefore, Section 5814
does not apply, but that Section 5915 will regulate these pro-
ceedings, fection 5915 R. 8. lio, 1929, is as follows:

"Any insurance company ingorporated under the laws of
this state may increase or reduce its capital stock far
the purposes, in the manner and to the extent prescribed
by law:; Provided, the board of direetors of any cospany
desiring so t increase or reduce ite stock ehall file
with the superintendent of the insurance department a
certified copy of the proceedings, both of the stock-
holders' and directors' meetings, at which it was detern
mined to increase or reduce such stock, and upon being
satisfied that the law has been fully complied with,
that the proceedings were regular, that the eondition
and assets o the company justify the increase or redue-
tion, and that the same will not be prejudicial to the
interests of the policyholders, the superintendent shall
iesue a certificate authorizing said increase or reduction,
and showing that the stoek of sald company has been in-
creased or reduced, the amount to which it is increased
or reduged, the par value of the shares; and such certi-
ficate shall be filed and recorded as in this chapter

is provided for filing and recording the certificates

of incorporation; and thereafter suc': company shall, with
such increased or reduced capital, be subject to the
same liabilities that it possessed or was subjeect to =
the time of the increase or reduction of its capital;
and the charter or certificate of incornoration of such
covpany shall be deemed to be amended in respect to the
amount of capital and the par value and number of
chares, so as to conform to such inurease or reduction.®

Section 5924 R. S. Mo. 1929, provides, among other things,
as follows:

"No insurance company shall, directly or indirectly, pur-
chase or hold, either absolutely or as collateral, its
own stock, after the same has been once issued: Provided,
however, that thie shall not prevent a company from buy-
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inz in its own stock, if the same 8 .all be forfeited and
sold to the cormany for non-payment of aanessments thereon,
in waich c¢case it shall De troatcd and issued as nnrt of
the original stock, '= = « = .

The rroceedings conterpmlated by this eom any contennlate
a purchase by the ¢or'peny of its own stock and providea for the
payment for said stock by using part of the surplus and port of
the capital of the comprmy. The resolutions adopted by the
directors and the stockholders do not in words nrovide that
said capital stock siinll bhe retired and canoelled, al though the
resolutions might so imply, It is, however, the opinion of this
Departnent that under Tegction 5934 the company would h-ve no
authority to purchase ita own stock out of its surnlus =nd
capital etructure. The section provides that the gom any shall
not *"purchaee or hold," “e do n ot bel ieve that the work “or”
can be construed to mean "and," as tie sectinn Turther nrovides
one instence In which the e »any may murchase its own stock,
The rule generally i=s that a corporation ean not murciinee its
own eapital stock an? the remson rfor the rule ia8 aptly etated in
Chrisman-Sawyer Tanking Company v, Independence "amufacturing
Comnany, 188 lo, 834, 645, where 1t ia said;

S1If the ineorproratore or stockhcolders could be 2'lowed,
as soonm as the incornoration wog govnleted, to sgell ot
their stoek to the eormany, and thereby escape 1iability
fa unpaid subserirtions, or in case the stock was fu
paid, to receive back from the go mHany the amount val
In, and to turn back to the e-mrany the stock subscribed
the doore for preat fraude upon the greditors would de
throwm wide open, and the consemuences would not only
be disastrous to creditoreg, but would also Le fatal to
tihe corporations themgelves, inasmich 28 n» one would
deal with corporations under sueh eonditions,*

It is, therefore, our opinion, based upon “setion 5924
and the pgreat weight of authority in the nited %tstea, that
it 7o 14 be illegal to permit the American Antomobile Fire
Insurnnce Comnany to murchase its own stoek by usins a vortion
of ite surplug and a ortion of its ecapital,

However, it 15 the opinin cf thie Denartrent that
the reduction in the capital stook may be lesnlly sceomnlished
with the ocnegent of the board of Airectors 2nd the gtogkholders
of the company, subject to the arproval of the superintendent
of inmurance, as required in "ection 5515. The proper way to
reduce the eanitsl structure in mr ~pinion ie to have the
stogkhol ders surrender and cancel 2,000 ehares of the oi1t-
standing earital etock, thereby refucing the eapital structure
to 3,000 shares of "100,00 par value. After the cancelleation
of the stock and the redugction of the canital, there may be a
distribution of the surplus ascets if, as a matter of fact,
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there 1s an excess of surnlus sgssets remaining after the reduc-
tion of the capital hne been consummated. 8Such legal pronosition
is sup orted by the great weight of authority and is announced

in the case of Benas v. Title Guaranty Trust Comoany, 367 S, W.
28, 29, where the St. Louis Court of Apreals says as follows:

"Nor is the rule gquestioned that a surplus arising from

a lawful reduction of the capital stock is avalladle for
dividend purvoses and may oe lawfully distributed as such.
(Citations omitted).®

However, the ap lication of the above rule does not
mean that booausc the company reduced its capital stock %200,000
that it may distribute £$2300,000 from its capital structure 1n
all events, It only has the right to make a distribution of
the sum equal to the amount of its carital reduction when the
actual value of surplus assets equale the amount of the capital
reduction, Benas v. Title Guaranty Trust Company, 367 8. W.
38, And in arriving at the amount which may be actuslly dis-
tributed in diminmation of ite capital, actually existing wvalues
at the time of the reduction must oon%rol and not the wvalues
as carried upon the booke of the corporation.,

In the Benas case sbove it is held, "Booke of the corpo-
ration and its statement of proceedings for reduction of the
capital stoeck may be gontradicted or impeached by parol
evidence of the actual values of the assets in determining
whether the surplus was sufficient for distribution of dividends
without impairing the capital stock as reduced."

In Fletcher's Clyclopedia of Corvorations, Section 3473,
the rule is stated as follows:

"When the amount of capital stock of a corvoration is
lawfully reduced under Legislative suthority, the cor-
poration is not resmuired to keep the excess of its
actual capital over the amount of ite nominal capital
as reduged, nor has any right to do so; but the stock-
holders have the right to have the excess divided

among them, as in the carce of a dividend, in pronortion
to their shares. In making such distribution, however,
regard mast be had for the nresent value of the rroperty
and the cornany, instead of distributing money or n»rop.
erty equal in value to the excess of the original
nominal capital, and the reduced nominal capital must
retain property equal in present value to the reduced
nominal capital, after deducting its debts. In other
words, the surplus, if any, which a cornoration may pay
to its stockholders on reducing its capital stock, must,
in every case, be ascertained, and depends uvon the
result of an examination intoc ite affairs and nt uron
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the difference bet-cen the original amount of capital
stock and the reduced amount. Where a2 corroration
reduces ites canital stock and the surnlue which thereby
results is invested in the stock of railrecad corpora-
tions, the stock itself may be distributed. It is

not esgential that the stoeck be reduced to cash and
distributed in that form, Whenever, by sales of prov-
erty, or by means »f earaings, or ot's rwise, the cor
poration comees into the r~ossession of funds which are
in excess of the amount of its reduced capital stook,
it can Adistribute that amount among the stockholders.”

The reason for that rule, of course, is apnarent and
is that wille corporations may have lawful suthority to reduce
their capital structure, they may not do so at the exrense of
its creditore, and if, in reducing the capital structure, a
gufficient amomunt of it is withdrawn ae would impalr the
capital as reduced, then the reduction i1s illegal, and 1f the
reduction of the capital stock and the resulting dividends to
the stockholderg impairs the capital of the corroration as reduced,
then it is a fraud uvon the creditors of the corroration and
illegnal. Coleman v. Boothe, 158 8, W. 1021.

Section 5915 provides that the capital reduction may
be consummated on obtaining = certificate to that effect from
the superintendent of insurance; that the superintendent shall
be satisfied that tie nrceeedings are regular and the condition
and assets of the company will justify the reduction, and that
the reduction will not be prejudicial tc the interest of the
policyhclders, The decision, therefore, 2s to whether or not
the reduction of the carital of this commany shall be permitted,
depends upon whether the superintendent of insurance is satisfied
that the 2ssets of the company will permit sueh refuction, and
that the interest of the policyholders will 1ot be injured by
pernitting the reduction. In arriving at whether or nst the
reduction shall be pernitted and at the amount of surplus assets
which may be distributed, the superintendent shall base his
decision unon the rresent actual velue of the assete and not
upon the book value, and should satisfy himeelf thet the reduced
capital structure has not been impaired by the reduction. It
is, therefore, the opinion cf this Derartment that the pronosed
met!.od of reduection should not be spproved for the resson that
the corporation seeks to illegally purchase its own stock by
uging its surplus and its capital, and that it seeks to pay
to the stockholders an am unt of assete egusl in amount to the
amcunt of the eanital reduction without regard as to whether a
preaent actual valuation will rermit the distribution of that
anount of angets.

However, it is the opinion of tnis Department that
the gompany may lawfilly reduce ite capital stock by its stock-
holders surrendering 2,000 shares at 9100,.00 par velue. If,
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after the reduction, there exists an excees of assets go that a
distribution may be made without the impairment of the capital
after the reduction, then such distribution of the excess may
lawfully be made, In arriving at the amount which may be
distrivuted, tie actual value of the assets should be determined
by exanination, 1t does not appear that the proposed reduction
in this case would reduce the capital structure below the limit
reculred by the Statute,

In summarizing, it is our opinion that this company
may reduce its capital consistent with the views expressed herein,
and subjeet to the requirements of Sectirm 5915, the fulfilluent

of which requliremente is left to the judgment of you as superin-
tendent of Insurance. )

Very truly yours,

Assietant Attorney Cenersl.

APPRCVED:

Attorney GCeneral.

FWH:S




