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%g gre in recelot of yur lettar of May 22, 1937 ae

*a eontroversy hae arigen between tha "utual “enef it
fiaalth 2 sceident pacociation of ~maha, Yebraokag and
thio nenartoent za o whether tint Aamsociatinn is
1isble for a nrenfum %2a2x n ite busineas tronssated
in ”igggurt under section 8799 or ceotion 5070, 1, 9,
?:-!o. 1 el e

1 enoloce horewith statement and Lrief nrevared by

He, Pred %oxley of Frnens 0ity on dehalf o’ the Assoelse
tion omteiin~ agninet the tax; an opinion by Mr,
Teatherby holding thot saild Agsogliation la tazable
undar z2ection 5078, eupra; aleo Yy, Soxiev's reply

to ¥r, "eat .erbytc opinim,

fp until 1822 thls 2scceistion has Hean licensed in
"issouri 28 an ssseeswent ¢orrany. In 1033 & -rtly
before thelr 1iganse wan Trenewsd the muact m avoce
ag to the charagter and forn of noliey they wers
selling in "ieacuri and after eonsiderable disousslion,
oore 28 a antter of gompromise than anything slse,

1t =an ngryeed that they shonlid bDe llgensed a8 g atine
ulated rrealum gomrany thoveafter gn?! that they shomld
nay e recjum tax of 14 unter sald section 5779,

Thie year, however, tha assocliation thrywugh "y, “oxley
proteated apainct the nayment of any tax whatevar and
thue thic queetion ig before us asain,

It =11 very likely recult in a oull unlece yuy office
i8 o7 the opinion $hat 'z, “eatherby 13 wrons in hio
conglusicon, It is almpat cortaln that they =il)l refip e
tc vay any tax and will 4drive the Depart-ent to an
sotion for ite recovery, Thin bHeins tme T feel that
tha ~etter ahould be subnitted to 9 u for yur o inlon,
i) yos 2 egelove Lindly ~ive us yur oninisn on the
subiect 1nvolved,®
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fection 5745 N, €, Y0.-1939, rrovides ar follows:

"gvery contract whereby a benefit is to accrue to a verssn
or persone named therein, upon the death or phyeical dis.
ablility of a2 person zleo nared therein, the nayment of =hich
said benefit i3 in any mammer or decrce dependent unon the
éollection of an assessment unon persone holdine eimllnar
contracts, shall be deemed a contract of insurance upon @ o
agnescment plan, and the busineas involving the iemuance

of sugh contracte shall be carried on in thie ntate only by
duly organized corrorations which shall be subjeot to the
proviainna an? reculirerenta of this article.”

Section 5779 R. 4. o, 1920, provides that a foreign inoum
angce comnany shall pay a tax of li on gross premiume received
in this atate on acenunt of busineess done in the state,

Section 5979 n., 9. Yo. 1928, nrovides that every incursice
comany not organized under the lnwe of this state 81iall anmaally
pay tax unon premiums received at the rate of 24 per anrum,

Under yur inguiry the muention arizes, firat, whether or
not the "utual Renefit Nealth 2n? Aceldent Agaociation is encaped
in businezs in the state of iga uri ae an assessment c>mnany,

If the comrany is do engaged, then under “ection 5745, it isnot
subject to any excise or license nx., If this comrany is n-t
engaged in 'iss uri as an assessment corrany, then the guertion
arises under which szegtion of the “tatutes is the commany to he
taxed.

The 'utual Benefit Health anAd Accldent Agsocintion ig =2
foreign corvoration, organized under the law of the state of Vebr-
;lk;. Article IV of the Articles of Incorporation providee ag
ollowet

“The business of tiile assoclation s2hall be conducted uvon
a mutual assessment plan, The board of Airectors may levy
such aesesgments in such awounts 2nd =2t sueh times 22 may
be nrovided in the certifionte of mewbership.®

The sample nolicy of insmuirnnce, which we assume is identienl
in peneral terms with #11 policies iasued by this eompany, fixes
definite nonthly benefits and Jefinite death benefite., The gample
pol ioy provides for g denth benefit of 22,000,000, which may be
increaged uvon by the pavment of 20 full annmual premiume in which
event the death henefits increase to 24,000,00 snd the poliey

thereafter rmay be continued in force at a yvearly cost of %4.00
per year. The nolley nrovides that it ie iesued in eonsideration
of the payment in advance of #23,00 mg the first payment, and for
rayment in advaige of quarterly premiume of 812,00, The noliey
also containg the following nrovision in repard to ‘remiume:
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"The acceptance of any premium on this policy shall be
optional with the association. 8Should the premium pnrovided
for herein be insufficient to meet the reculrements of the
asgociation, the coupany may call for the difference as
recuired,"

Section 1 of the Standard Provisions »rovides that the
endorsenents and attached papers to the policy constitute the
entire contract of insurance. At no nlace in the policy is any
reference made to the by-lawe being a part of the contract of
insurance, and no part of the by-laws are copled in the poliey.

The first guestion to be solved is to determine whether or
not this company is doing bueiness within the statecof !issouri
a8 an assessment company.

It is apparent from the articles of ingorporation that the
commany was incorporated as an asseasment company.Binder the
articles of the association the directors eould levy assessments
in such amounts and at such times as may be nrovided in the
certificate of membership. The certificate of members ip apparently
is a policy of insurance issued by the comdany. The policy of
insurance doea not contain any lanpuage providing for levying of
assessments at times or according to stated amounts, If it can
be urged that the articles of association determine ite character
as that of an assesament comnany, it mst be admitted that the
articles of assoclation are in confliect with the terus of tlue
polioy in that ccnnection. Where there is a eonflict between the
articles of association and the terms of the policy, the terms of
the policy must prevail.

In Tlliott v. Safety Fund Life Association, 78 ). A. 582,
568, it is said:

"It is argued, hiowever, that the by-laws of the comwpany cover
the points which have been sugpested above and that they
provide for agsessments uron all rolicy holders in such
manner asg to Tix the amount each should pay in order to meet
mortuary expense as each death may occur. It is sufficient
to say of this that the contract of insurance does not make
the by-lawe of the comnany a part of the oontract. The
policy provides that certain provisions on the back thereof
shall be a part of the contract and thece provigions while
embodying terms we have set out omit any reference to assess-
ment of members. On the other hand the poliey, front and
back, 1s comrlete in itself and excludes the idea thet it is
controlled by matters aliunde."

Again in Miller v, Missouri State Life, 194 ¥, A, 265, 378,
the Court says:
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*We may concede for argument that in thie roundabout manner
the by-laws mentioned in the application were m2de a part

of the contract of insurance, but we do not share the view
of counsel for defendant that by=laws not mentinned or even
suggested in thisg reference were brought into the contract.
The only by-laws referred to were those relating to the time
and place for the making of the fixed -nuarterly nayments and
the aprlication is silent about the bv-laws which made nro-
vision for the levy and collection of ascessments,”

It is evident, therefore, from the above decisions that
whetiier or not the policy in aquestion was issued by an scaessment
coupany mast be determined from the provisions of the poliey.

The only by=law making any reference to assessamente ie article
IV, which says that the board of directore may levy such assesse-
ments in eugh amounts and at such times as is provided in the
certificate of membership. The certificate of membersehip, which
in this case is tha policy, makes no reference to the Yevying of
any assesgment. The polioy itself contains no reference to the
by-laws, but contains provisions to the effect that the entire
contract is evidenced b the policy issued. We must, therefore,
take the view that in deternmining the kind of business this
company 1is doing within the state of Kissouri, that reference
migt be made only %o the policy of insurance, and that the by-}aws
mist be excluded., It is necessary, therefore, to examine the
policy to ascertein the kind -f businees being done by thie
comany. The policy provides definite benefits both for death
and accidental indemmitlies, slso for sickness, The eoneideratinn
of the volicy is *he pesyment in advance of %23,00 =8 the first
payment and a muarterly nayment of 512,00 thereafter. The policy
containg no nrovigion for the levying of an assessment,or any
statement to the effect that the fixed sum specified in the
policy is derendent upon the collection of the assessments from
the other persons holding similar contracts, ¥No where in the
policy iz the word "acsessment” used, but throughout the policy
the word "pre=mium" ie used. Under the Standard Provieions, see-
tion 3%, the words "ogreed premium" sre used. The only clause

in the policy which would indicate that the agre=d4 rremiun might
be changed is contsined in the following words, "should the nremium
provided for herein be insufficient to meet the recuirements of
the =ssociation, it may call for the difference as required,”

Ve believe that this latter provision only sives the right
to the ecnany to inorease the nremium ealled for under the pdliey
in the event BUO“ increase 1s necensary., A similar volicy was
gongtrued in the case of Aloe v, Fidelity Matual L ife Association,
184 Yo. 478, where the Court says at page 689,

"In other words, each contract with each insurer is a separate
unto itself, wholly independent of any other contract made
with any other insurer. Translated into plain words, the
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contract is that the comnany will pay fiveLthousand dollars
to the beneficiary of the insured at his death; nrovided,
every year or every qguarter during his 1ife the insured will
pay the company a fixed premlum; provided, further, that if
experienge shows that the company hasnot charged the insured
enough oremium it may inerease it at any time so as to keep
the comnany solvent., 8Such a contract lacks the easentinl
elerents to bring the defendant comprany within the meaning
of an sssessment company under our laws,"

In Jacob& v. Life Agsoclation, 146 o, 533, 538, the court
says$

#The primary and controlling prineciple of the statute is that
the benefit is to be vaid out of a fund raised by ascsescment
upon other persons holding aimilar contracts, by which they
are made liable for the payment of such assegssments. ¥Wo
gcheme of 1ife insuranrce can come within this principlée and
become insurance u on the aceessment nplan, unlese gomewiere
along the line of its operations provision is made for such
an assessment, and 1iability for its payment created. The
right to have the assessment made must be given to the
insured, the éduty to make it must be imposed uvon the cor-ora=-
tion, and 1iabil ity for ite payment upon ites members.”

Another test 1laid down in "all v. Commonwealth C. Co. of
Philadelvhia, Pa., 39 8, w. (2d), 441, 445, is ae follows:

"A policy clearly indicating that payments necessary to con-
tinue the same are tn be collected wholly or in nart from
asgessments on holdere of certificatee of 1ike class 18 one
uron the assessment nplan., One providing for a fixed repular
premium is held to be an 0l1d line poliey. (Citations omitted).
To bring a policy within thie section, it must show on its
face an understanding that the insuranege was to be gathered

by assesaments,”

In Howard v, Vissoiri State Life Insurance Commany, 338 8, 7.
863, 864, 1t 1s said:

®This policy lacks the escential elements of a contract of
insurance on the assesement vlan. It nowhere pives the assured
the right to have the benefit collected in whole or in part

by an asesessment upon nersore holding similar eontracts,
Lacking this element, it cannot be clasesed as an ascessment
policy, but muat be held to be an old-1line volicy."

It will be seen from the tests laid dowm in the above carses
that the smount to be paid under the policy must ¢ome from smsese- -
ments on members holding similar contracts; that each contract
holder shall have the right to requlire such assessment from other
contract holders and shall be under duty to pay acasessmente for
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the vbenefit of other members. o sueh provision can be found,
either directly or by implication, in the policies of this company/
The amount to wnich he is entitled to recover is fixed, =nd upon
the payment of the initial oremium, without more, he is entitled
to be paid according to the amounts specified in the contract of
insurance. Its premiums are specific amounts especified to be

paid at regular intervals, subject, however, to the provision

that tiey might be increassed.

The rules announced in the above cases announce the tests
made by the courts ol this “tate in construing policles. However
loath we might be to follow the holdinge ot the sbove cases, we
are comrelled to adopt such holdings in view of the Tact that the
Kansoe City Court of Apneals in the case of Wollums v, YMitual
Benefit Health and Accident Agsociation, 48 . ¥, (2d4), 259, hne
construed the policies of the comany in ~uestion. In construing
policies of this company the court holds that it is no¥ doing
buginess as an aesessment covany and sayes at page 264 g8 foilows:

"jowaver, the policy unon ite face conclusively shows that
this insurance wae not issued unon the assepgsment nlan, It
is held that the 1iability of an insurance comnany is deter-
mined by the character of its contracte of insurance and,

in order for a contract to be upon the assessment plan, the
payments mast, in some degree, be dependent uvon the collec-
tion of assessments upon vergons holding similar contracte.
Aloe v. Fidelity ¥Mutual 1Life Aceociation, 154 Yo, 675, 556

8. W. 993%; Williams v, 8%. Louls Life Ins. Co., 189 Yo, %0,
87 3. W, 499. There is nothing in the poliecy in suit tending
to show that the pavments are so devnendent. The fact that
the policy nrovides that: 'The aceeptance of any oremium

on thie policy sh2ll be optional with the Association, and
gshould@ the premium provided fo herein be ingsufficient to
meet tie reguirenents of the As-oclation, it way call for
erence ag requi ' does not ma¥e it an asseasment
comnany in the this poliey."

i

The court held in the above case that the provision giving
the corany the right to increase the premium did not make the
policy one issued by an assessment company. That provision, however,
was the only »rovision in the policy wiiech distinguished it from
the regpular old-line companies, and since the Kane=g City Court
of Appeals has held that that provision will not make it a nolicy
by an aseessment comnany, all doubt is resolved againet the eon-
tention of the insurance czmpany. This Departwment is hound by
that decision I construing 2 poliey of the comnmany in question,
and wust hold that the Matual 3enefit Yealth and Accident Associa-
tion is not doins business within th= state of issouri ss an
assespment commany.

Tiie "aet that this comnany was chartered in lebraska as an
assessment coupany, is not material in determining its 1iability
under these taxing statutes., The court in Aloe v. Fidelity utual
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Life Ascociation, 1784 lo. 675, says:

#"The fact that an i :surance conrany was chertesred by another
state as an assessment comrany, and wss liceqced to do bueiness
in this State under its l2we as an agrescment ¢o'many, does

not make it such, nor in anywise chanpge its character or

status under the Yjssouri law., Yor is the liability of the
comnany in anywise affected by its name. That ls deternined
by tihe cgiiaracter of its contracts of insuronece, and by thoee
contracts the law 1laces the company in ite vroper class,

and determines whether or not it is an assesgment comrany!

Neither the faet that heretofore the ecompany has been 1icensed
as =n nsgsessment ¢ mpany determines the character of the comnany
in this State. In McDonald v, Li"e Assocliation, 154 Yo, 618,
it is said;

"Tie gertificate of the State Superintendent of Insurance,
autiiorizing a coupany to do business ag an asseagsment cormany,
does not determine the character of insurance the comwrany
actuzlly does. The nolicy deternines that,*

Following the holdinge of 'he above cases, therefore 1t
magt be held thuat the kind of insurance issued deter-ines the
character of the comnany, The test is not how the cormeny was
incornorated in its home state, nor the view of the Insurance
Commigsioner in licensing the avoplicant, but the test is the
nature of the bLusiness done in this State. he Xaneas City Court
of Apreals in the Wollume ecase above, has held that thies commany
is not doing usiness within the state of 'issouri as an assessment
company and, therefore, under all tests, can be taxed for the
privilege of doing business not on the assessment nlan within
the state of 'issouri,

It aprears that thie particular comvany for vears pagt has
been licensed as an assessment corvnany and we are aware of the
rule that =here a statute ies ambiguous, that the eonstruction
nlaced thereon by tihe Departmental heads is versuasive in constri-
ing the statute, There is nothing ambiruous, however, in
section 5745. That erection merely lays down the test which must
be complied with in order to become an assfessment cormany., 'e
do not believe there is anything ambiguous in the c ntraet of
insursance. We are aware of the rule that wiiere a taxing statute
is ambiguous, that the ambiguity muet be resolved in fawor of
the taxpayer. Ye =re of the orinion, however, that these two
maximg cannct bLe invoked to relieve the insurance comnany from
paying the tax in question. Tuere is another rule wiich muat
be recognized in desling with officers of cities and states,
regarding taxes., Such rule is announced in Senter v. Lumber
Cormany, 355 Mo, 580, 607, where it is said;

*The city is a body cornorate, clothed with extensive nowers
for the management of her municina)l affairs. She c¢an only
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act thwough her officers and egents; and if those officers,
in vioclation of her ordinancee, do unguthorized acts to her
prejudice, it would be hard that she could be bound by them,
- = = The State has delegated to 3%, Louis tlie powers necess-
ary for ner municipal government, thus imposing on her an
obligation that would otherwise devolve on the 3tate,  The
city, in the discharge of this duty, is commelled to act

by of ficers. YNow, if the State, acting through her officers,
is not bound by their unanthorized acts, ve can gee no reason
why the city, in the exercise of funetions pertaining t- the
State and for the performnnce of which she is substituted

in the olace of tne State, should not stand, in relation to
the agents she may employ on the same grouhd that thie State
would to her officers. - - - e must all see the numtcrless
frauds the sanctioning of the ‘ rinciple insisted on would
produce. The argusdmt confounds the city with her officers
and assumes that they are the city."

It ie the opinion of this Department that section 5745 is not
ambiguous., It is plain under that eection that before a commany can
be an asgeazasment comvany that the nayment of the benefits in some
manner and degree must be dependent upon the gollection of aseess-
ments from other policy holders. It is equally »nlain in the vpolicy
that the policy itself does not contemplate an asgessment within
the provisicns of geetion 5745. There is nothing ambiguous in
the contract of insurance or in section 5745 which would justify
the invoking of the rule regarding the prior construction by the
executive officers. As a matter of fact, the Kansse City Court
of Appeals, in constr ing the policiee of this company, and the
other aprellate courts in construing eimilar rolicies, have clearly
laid down rulee destroying any doubt as to the charascter of the
business being done by thie comrany in this state.

It is the opinion of this Department that the fact that
this comrany was heretofore licensed 2e¢ an aseessment cormany will
not vrevent the taxing of the commany st thie time, It ie eaild
in State ex rel v. Y. ¥, C. A, 359 Yo. 233, 238,

"The neglsct of lawfully constituted authorities to aceees
taxes againet defendant's “roperty would be rursuasive evi-
dence that said proverty is not texable, if the law were
sugceptible of more than one construction., However, the
mere neglect of public officers, or othare, to obey a plain
congtitutional rrovision or statute will not effeet its
repeal "

In Folk v, St. Lo:is, 2350 ¥o, 118, 141, the court says:

"Tne actual and practical interpretation vlaced uvon consti-
tutione and etatutes by public officers charged with their
execution is very nursuasive uron the court. ¥when s consti-
tutional provision or statute is unambiguous the acts of
citizens of officers in violating ite provisione for any
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length of time, however long, cannot work its repeal.”

The rules regardinc construction by executive of ficers muet
be that tlue cometruction of executive o?ficere is mursuasive where
the constitutisna or statutory provision is ambiguous, but such
conatruction will n-t be ~ursuasive when 1t is cle=arly erroneous.
There is no a=biguity in the statute under construction, and the
courts must construe the statute according to its true meaning,
and prior construction by executive officers to the contrary will
be of no weight, The statute and the pvolicy in suertion not being
ambigjuous, we do not belleve that the present construetion of
those inetrumente should be influenced by nrior interpretation of
the Denartment.

Bection 5779 avplies to insurance comnanies on the stivulated
premium plan. This comnany is not on a stipulated premium plan,
ageording to its method of doing businese in this State, but
comes under section 5879, the peneral section which snplies &
other forsign insurance companies, It is, therefore, our ooinion
that the coroany should be required to nav a license fee of 2%
on prenmiume received on acchunt of bueinees done within this
State, since under the decisions of thies State the gomnany is not
doing ovusiness in thie Tfate a8 an assesement commany.

Very truly vours,

Ageistant Attorney Ceneral.

APFROVED:

Attorney (Ceneral.
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