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TAXATIO~OF· I NSUjANCE COMPANI ES: Insurance Company, though put:­

porting to be organized as an 
assessment company in foreign 
states, is taxable under section 
5979, where it does business in 
this State. 

FILED 

:II 
aro ln c i t } y l'f' 1 t 

. .. follo c .: 

• 



l.lr. Joaepi:: ..$ . 'Iho . eon, - 2- Jtme 1, l.J33. 

Section 5745 n. O. }'o.- 1929, nrov1den n~ follo n : 

q ery o n tr ot creby benef1 t 1n t o cc ·ue to ::1. ' err---,n 
or per on n. ed t~erein, u~on the de t t or physicnl d 1~­
ab11 i ty of a croo"l &.lan na ed t ere i n , tb 
ca1d b nefit 1 in ony m~nn r or~ r ~ d ~Ant u~on t.~ 
c al1Acti of en nseen nt u~on p r one h ldlnP 1~ lnr 
c .:>ntrects, o a 11 oe de . :\ a co trnct of 1nct.Jr~ c e uoc,n ~ e 
~cncso tent Plan , nd the to l nco,.., involv1n the i~ ' nee 
or auch contract G'lall he o rr1ed on in t h 1 t~te onl y by 
duly or ,nn1zed cor ornt1on ich tf'lall be oub j c ot t o t·lc 
provlainn nn~ re~11re ents of t tio ~rt icl . ~ 

Oection 5779 R. . Ho . 1929 t prov irlcs that i,m: ,.-
anoe oo~ r ny chell nY tax of 1 nn c ross r ~ium received 
ln t ni G atate on accoant ~ bas1ne one i n the ot t • 

Sect i>n 5n79 Jl . 'o . 1929, P rovi eo that very i"lmtr"" "lC 
c o y no ' o anizecl ' • r the 1~ of t1 i s s;tate nl•ol l ... .....,ln.l l y 
pny t t!x u ·JOn p:re iu e recc i v ed ~t · . P. r ate •f 34 p cr , t • 

Un'Jer y tr 1n uiry t l.e auePtion ari~os, f irot , e t her o:r 
not tho ,.,,tunl. q nofit Health .,n1 Aoci<'len t AGO~otnt "'~n ia e ,,.,...~ el 
in buoinese in the- ot~te or ·•to,.. u•1 c an oe r; nt o mnt.n7. 
I f the c or:l- any 1r. do cnu~e , then under ~ e:ct1on 5745, it l cnot 
subject to n.r1y ci e or l icense If t"l1o en any in n t 
en•• ed 1n ' i na uri t'G nn esees~ c y, then t• e ue ~t ion 

::ioea untler · hich noot1 .. :m of the t .. tuten i c thn <n ... any to be 
tnxet1. 

The 'Utu 
toreir,n oor o rati 
ac a . ',.tiel o IV 
follot'"ff : 

.. The bu in · 
r.:utual ~ 

u ch :t CCC 
be n r ov1dcd 

ano!it Ro3lth 3n~ Acc i den t eeoci tl~n ic ~ 
n, o r .,an1zed under the l ... w of tha et, te of trebr­
of' t ho Articl eG of Jncor porati on providee a.c 

of t~ ie nn oo1 tion "ugQl be c nductcd u~on 
sm nt Pl ~n . he o. rd o r rlir ctor "Y 1 vy 

en to 1'1 3Ueh ~ n ~"l nt ouch t1 ea n"' f"' -y 
in +ae co r tifio te f eT.ber o~1 ." 

Tao A ple nol icy o 1nrrtr c o , ~ ich o nssumo io i~e tic~J 
in [enera.l i.er mo 1 t~\ l!l l nol ic ie 1.nnuod by t al B C -"DnY , f ixes 
def1ni te ,~.mtl 1 y bcncf i t and Alet 1n1 t de th bene 1 ts . The s· mple 
pol icy n video for a dent'b ben fi t of "2 , 0 . 00, 1ich y be 
increrQerl tlo~n by the n .. ~ent n 10 f ul l ~mnunJ.premi a in 'J!hl c 

event the deat h lien ~!ito incre e to 4 , 000. 00 and th pol icy 
t her after m be c~nt in ed i1 force t n yonr1 y coot of 4~00 
per yo r . The ''O] icy nrovl ec th t it i in ucd in c :"lnn1der ... t1 1 
ot the ,., .. rne'tlt 1n v nee llf 22 . 00 o tl1n fir t p v~ nt • :"ld for 
P yment in v~"oe o 1 rterl y ore iu s of 12. 00. Th 1""", icy 
nlso cont all'lo the follo 1n nrov1a1o 1 in reg rd to re iu ~. 



Joceph B. Thompson , June 1 , 19 3 3. 

"The occeot anoe of any p1·e:n1u- '1n t "l is \')ol ic ~; shall 0e 
ontional -vith t he a a ·")Ci n.tion . Slloul d th ' remium ::J rovioed 
for herei n be incuf:.:'i cien t to Jet t:1e rec-1irements of t'le 
association, t~1e c o a:.1, rr. ay call for the diffe:rence a s 
r e r.u i red. " 

Sec tion 1 of the Standard Pr ov is i(l,a 1rov ide a that the 
e ndo rse ~Tits and attached papers to the )Olicy constit~te the 
ent ir~ cont r ac t of i neurru1ce . At no Place in the pol i c y i s any 
r efere ce .l~de to the by-l awo being a. part ot' the co"ltr~ct of 
i neur Rnoe, '"IIld no par t of the by- ln.wo are cop i ed in th e ")')1 icy. 

The first ,.. .lF l t ion to 'be <101 ved i s t o detc r .1i ne whether or 
n ot this co~pany i s doing business Yithi n the r;tate of '"isnour i 
as an a13s eos ment c pany . 

It i s apparent f r o ... the a r ticles of lnaor po rat ion that the 
c o •""~any ~v.s l ucorporated no an asoe.,,., .. ,t c oMnany.llude r t .1e 
articl3" of t h e asnocJ.~tio'1 th e dircc~ors co1ld levy DC~eos ents 
i n nnc~ a ounta and at ~ lC~ times as 'aY be '"rnvided i n th~ 
cert il ic;)te of membersh ip . The cert if i oate of' .,embcrr'11p a'OPa r Pntl y 
i s a ool icy of ingur~~ce issued by t he com'-~y . h e ~ol icy nf 
insur~~ce roes not contain a1y 1anp, 1age provi~l~~ or lcvvi,~ of 
a s sess .1ta at timeo o r acc.:>rdin,-· t~ ntated c_l!lounta . I it ~an 
be urt,ed that the articles of :1.s~ocin.t :ion deteTmine i to c bar<?.cter 
as that of M assesoment C ) nany, it unJst he d mittcd that t he 
art icles of asnociation are i n c ~""flict ith ";he ter !3 o~ t :1e 
p ol i cy in t 1 t c cn oction . lhere t here i s :1 c -:>nfl ict between the 
a rt icles o~ as~oc iati~~ ~~d the ter~a of the ooJ icy , the terms of 
the polic y mus t prevail . 

I n Ell i o t t v . Gafet y Fund Life Aas::>cia t. lor, , 76 n . A. 53~ , 
566, 1 t ia s a id : 

,. I ti i s argued , 'Dwever, t hat the by-l aws of the c :"Hrroany c over 
tile •) l nts ·h ~oh have been sugo;eated above and that t hey 
provide f o r 2'soess_.ent s u non all olicy holders in nuch 
rnan H"r as t 1 i lx the amount e"c'1 s '1o<...ld p ay in order t .., neet 
mo r tuary expense ao each de a th .. "lY oc cur. It is su" ~ icient 
to say of t.!ls thrt t\c contract of 1nau r,,ce d0C'r n t • ~e 
the by- 1 ~we of the c ,:- . any a p art of the c '1t ract . The 
poiicy p rovides that certai n provis ions on t he ~"~ t ereof 
s r. ql l oe n part of t~- con t r act d t'leoe provloi ) "lS -~:tile 
e~bodying terrr.s e have set out omi t any reference to asses~ 
~ ent of members . On tne o t her hand the policy , front and 
O!lck , is corm:;le te i n itsel f and e:xcl ·•des the idea th Pt it i s 
c > 1troll ed b y m t tere al i unde . " 

Aga i n i n i l ler v . lJ i s souri State IJife , 1 H4 • A. 265 , 376 , 
t he C"ur t says: 



r . r oseoh 3. '"'h!1MDF.Ion , -~ June 1, 1933. 

~t·;e nay c oncede for n.rgument that i n t h is T'11J.nd bout l"lln.n"ler 
the lJy- l"WS n•entioned in the anpl ic~tl '"\n ere mnde a p art 
of the C'1ntract of insurance, but e d-:> not ehare t he vieV! 
or counsel for defenda11t that by- laws ll\} t rnen t'1..0ned or even 
au geetet! 11 t h i c .1·cference ";":ere bro 1gh t j nt o the contr ct . 
Toe i)nJ. 'l oy- la!18 referred to were t hose relPt · , ~ t o t he t bte 
and pl "l.Ce for t he mok l ng of the f ixed nartC'rl y pn.yment s and 
the S.:'1 "'l:c:l.tion is c1le t about the hy- 1 n:wn - ... lch made n ro­
vioion for the lev y an~ c~ll ection of ecesAmenta . " 

It 1r evident, t here .. ore, fr ot:'l the above dec1 s i ons t l1at 
'Vhetl!er or 11ot the> n-,licy i _ :zunAtlon waa isaued by an ,..,..f'eaament 
0 ) apany must be det.c>rmi n e d from th... rov1s1ona of the p0J i c y. 
-~e ,p~y by- lnw m~ing any ~efere , ce to aeaesoments i o article 
IV, ""ihich s-y"" t hat the boar d f ~, 1 -ectoT'B m.o:~y 1 evy r ' c"l assess­
ments in snch a mounts C' ,,.., o.t ... nc t ireeo an io provirlPd 1 n the 
certif icate of members· i p . Th~ certif ic t e of !'.l~ .:>errl1 ip , which 
1~ t ~ ~r cane 1 ~he nolicy, m~·eR no refer .~ce to thP J~vy1nr of 
an., acse ~ cme-r t. The po., icy itsel f contcinn ,, r efer(""'Ce t o· the 
by-la~, but c~ ~t~jna orovislono t o the e~fect th at t.h~ nnt1re 
cont r n.ct i o e"t"1<1e"\c•d b'' the pol icy iacucd. We nruct, t he refore , 
toke t'le view t hat i n d~ter i ning the ki~o ,., · ,) tsineos t h is 
C 'Ji• any i r: doi ng cpl.thin the stat e of Ci sso·t r 1, thot rP.fe .,.ence 
-:ust be made cnl y t o t he pnlicy of insur ance, "i..nd t. h!'t t '1e b\-l "' -o 
mur-~ be excluded. I t i s necessary, t 1e rcfore , to ex"~ i 1"'e t hP 
oolicy t o accert""1 the k i nd ... f bJsinesr. bein~ done _, t 1i s 
C"l r'ny. The oolicy provides defin ite benefits bot h for deat'1 
a nd ~cciden tal i ude 1ni tlee , "'loo for Gickneas . T e con~ iner t i J'l 

of t ~ 1011cy is ~h f'yl"'lent in advanc- ,.._.~> ?2 . 00 s the fi:rr-t 
ayment and n au~rt .. ~J, ~1ayment of '1 2 . 00 t herP. fte r . Th e poli cy 

C " '1 tn.ine no l:' rovinian ~or tl·e 1 evy:'.ng '1 f ~"l assecsr:ent, or any 
Ptatcment to thP. ef fect that th e f lxed aum cnecifif!ti in t he 
policy i n dependent upon t1 e c oll ection o .. t~P. sePGI!IPn '·" from 
t he o t l1er pe roons holding similar c on t r 'lcts . No whel"e in t~,~ 
pol icy 1a the wor d " asec!'~ " "lt" uoed , b..1t t ~r .. -,uf=;hout t he ..... ol icy 
t he rord '' premium" i s use<' . Under the ~ta.ndard Pr ovisions , FP-C­
t ion 3 , the -cords • agreed r..re mium11 are u (' ed. The only cl.,u!;e 
in the '"'~licy tJb1ch would i ndic?te th .. t t e "\g r eed t'rc-... 1•t '1'11 'lt 
be c hanged i s cont9.incd in the fol lol.t'ing ~rr'a, nshould the re '"'~ iua 
p r ovided fo r he r<'in oe i nsufficient t o meet thP. reoui ram~=-nts :>f 

t he a s soci a t ion , it ''~!lY call for t •. e d iff ere nee ~A ~eoui~ed ." 

':"'e bel ieve t h-:lt t 1iA l a ttnr p :rovisj·:m only 1vee t·, e ri 't t 
to t he co .. any to i ncrcaoe t he n remi um <":'\). 1 ed for UP~er tl e 1 icy 
i"l t he ev t cuch increane in -pc<Hlsary. A s1m1J a.,. t~olicy mu~ 
oonotrued 1'1 t h e c~se of Al oe v . ;oidel ity •utu~ . Life Ac~oc1 t iun , 
1 64 l"o . .';'5, .... ;1er e the C~urt , "' .... a.t P2.f;e 689, 

" In other ~ords, each c ontract -,1 th each i naurer is a nepar t e 
unt o itself , "holl y independent of ony o t her c ·mtract m de 
w1 th any <" +her LH!u.rer. Tranel nted into pl :1in or<is , the 



' 

' r . Joseph B. Thorn son , - 5- June 1 , 1933. 

save : 

coitract is that the com any -:il l pay five / t·1ousand doll "rn 
t o the bene! ic ia.ry of t he insured a t h is nb"'th ; wrovidf'd , 
ever y ye r or ~very a J arter du ring his 1 i ,co~ t h e inau r ed •lll 
p ay t h e C'"J 1any a f i.xed n:remlu!'\i ; p r ovided , fu :rther, that if 
expe rie'1ce s hows t hat t h e c omnany haan )t c arged t ~ in c-:u rcd 
enough re ~um it may i "lc rea.'le 1 t at any tiMe so as t~ l: e ep 
t .1e c o . 1any solven·t . 8 c' l fl c·)"ltrac t 1Pc1 "l t he ens enti ... l 
el·e ments to b r ing t h e (e~Q O"~"t c omoany ""i'J1in t h e rne , 1ing 
of an ~seeeement c ompany under our In s . " 

I n J a coba v . Life .\eeoc 1 tion, 1 46 ' 333 , 538, the c ·:.r t 

"The pri mar y an 1 C "> t r oll in~ orinoinle of the str:~tute 1c t hat 
the benefit i n i'"J b~' Paid ou t of a fund rnic-:(>d by nssco"ment 
upon other p erGone 'loldinr airnilar c0 1trt-cts, )Y ·, ich tb y 
a r e made l iable fo-r t~e ~Y ent o! suc•1 ""ane"la en to . Uo 
'"C erne of li!'e i "lSUT" c e C "'"'l co .. e within t h i s n r i ncipl e and 
beC"me tnsur ce u o'1 t',e :!'"' e;J<Jm "l t la.n, unlesc (;'"I ~·:1ere 
nlon~ t h; li'1e ..,1' ita operati ,.,ns provis i o n is made "''"~l' '"'uc\ 
an asseeement , and "I 1 b i1 i ty for 1 te c-•aymen t c reat.ed . . ... 1e 
right t~ ~ave t1e a cs e3 oment made nroat be g iven to the 
i!'lcu r ed , th" duty to m"'' f> it rnur:t be irnuosed u on t he c c r -.o!''""­
t i on, ~'lc4 1 iab i . ity f o r 1 ta "1nymen t upon 1 t c members . 11 

Ano t hPr t ee t la1~ rl~~n 1n - ... 11 v. Co ,on ealth C. Co . of 
Philadelph ia , ~. a . , 39 S . 1. ( 1d) , 441 , 445, i s Re follovn : 

" A 'Oolic y cle., rly i "lnic"'ting t1"'t PaY"•P1ts neceoo:Jr y t(') c-"1-
tinne t":1~ n"' 'C "'re t:"' oe c ollected mol l y or 1n na:rt f r~""! 
~sensments on holders of ce·t i ficates of l i~e cl~es 1o one 

u pon the c s seP"' uent Pl an . One p rovidin• for 1t f ixed rer;ular 
P~'iium i s helcl t o he a..n old 1 1ne 0('>1 1cy. (Citations omitt ed ). 
·ro br lnp; a. ).:>licy 'Witnin t h i sec t1 n , i t ur- , show on i t-
f ace. an nnder s t and1ng that the 1neurt' 1c e ~as t o be g~r.· e red 
by assessments ... 

I n Howard v . 1 ·~o 1r i State Life In ~u r3nce Co ~nny , 238 S. ~ . 
863 , 964 , it i s said : 

• Th is "'"'Ol icy l"'oks the ens ential ele .• enta of ~ c m t r a ct of 
insurnnce on t ' e anoesnmcnt "'1] an . I t no here 1vea the P['lSUr ed 
tbe r1 1t t 0 have th e benefit c ollected in hole or i n oart 
by t~ . aFrteEH .. ment u pon nerAo......, ,1 )1 li si ll:'lT oont-r~ ete . 
L -~ l nR thin elereent, i t c~nnot be ol ~ssed as an ~s~e~n~ent 
nolicy , Ju+ mu s t be 1'!- elrl to be an ol d- line uol i cy. •• 

It 111i l l be seen f r o m th e testa lc-i d · :)l'fTl i n t"1e :\bove c~~eo 
t hat t.1e ~ ount t o .)e "')O. i d -. .. mcler t h e :>Ol icy ru.nt c _ e f T'1m ases s­
men t e on members hol dinR ei r 1l ~ r c ontrocts ; t hnt ePoh co~tr r. ct 
hol der e lall h~ve t .e rl. t t o :-ccu i re s 1c 1 asness ~ .t f r om other 
cont r "c t hol der o ::md sh:lll be uncrf"! r du ty t o p ay ncsessmente for 



Mr . Joaenh "L Thompson , - 6- June 1, 1933. 

t he uenef i t o otner memo~re . :·o snch o r ov1ft ion can be fo•tn, , 
eit1er directly or by 11'LID1 1c~t ~on, in the policieo o-f' t h ir. cor·pany/ 
The P. 1"'u nt t o tJnich he is P ltitl ed to recove,.. i s f1xed, ~.,d u~on 
t h e r"'y .. ,ent o: ~he i n i tial nremium , -lt hout tuo r e, he 1 ... entitled 
to he p a i d ~ccord lng t o the run~unt e sn ec i f1ed in t he C"'nt r aot of 
i nsurance . I ta p remiums 2re ... ....,ec i f ic ounts epec i f ica to be 
pai d at ·regul ar i ntervals, sub"ect , ~to'"'ever , to t he nr ovi cion 
t hat t1ey mi vht be increased . 

Th e· r ul es announced in the a t ')ve c~ ses a nnounce t he te-cts 
made by t he c ~urte or t~i... tate in c 1netr~lng pol i c i ec . Ho ever 
l oath we mi t.h t l>e to follo the holdi nr C' o· the ?l-ove ons ea, we 
;re com"ell ed to adopt cuc'1 hol"in~a i n v i e,.,. o~ t he r~ct t'l'"' t the 
I ~l!c·• s City Court of A.p'"~ enl s in t'1 3 c ne of '"">l lu.,s v . 1tu1U 
Benef i t He~lth ~,~ \ cc i dent As~ociation, 4ti ~ . ~ . ( 2~ ) , ~59, h~s 
construed tt•e policies of the C"1 --'1ny 1n "!l.les tl.,n . l l"l C'1~ !' tru1 ng 
Policies of this co ~n~ny t '-E- court holda that it i t' noC do i ne, 
buol le"'t: as an assessment c o rr"i~Y an~ s y a t p c 264 as fo} l ows : 

"3J•ever, t he pllioy unon ito fa c e conclurively sho s t" ~t 
t h i s i nsurance me not i smte d uno~ t he · gqeo~mPJt 11 1n. I t 
is held t"1at t~e l i1bi1 i ty of n i nsur..,.1 oc com·"'nny ia nete!'­
n hled by tho c ()rooter or i tc c o&t r act£ of i nsur"' .c e a 1d, 
in order for ... c 1 tr~ot t o b e v~on t he Psecsment Plan , thA 

?Y ents ml t , in so::te degrt'e , be depen e nt uoon the O)llec­
t ion of anees ments upon ner~o~s h ld1 ng simi l a r c~nt r~cta . 
\lO" v . Fi c'elity -utual Life A"'cooc1:-tion, l o4 ·o . C75, 55 
S • . . 993 ; ... il lia s v . t . I,ou i s T 1··e Ins . Co . , 1 C9 o . 10, 
87 '9 . w. 499 . Th.o.re ia n b ing in t:...e nol icy in cui~ tP d i ng 
t o s how til t t e D ,, ~1ts re so dependent . The fact t hat 
t he pol icy "'l rovides t~ "' t : ' The accept nee o • anv ..,,..e,.,iurn 
on t h lF: pol icy s h 11 be optional 'ith the Ao"lociAt i on . Md 
shoul. the "' re ium P rovi ded fa hP- rein be ins "'.:'ic ient t o 
meet t~e rea·t ~e~ent A of the Ao noc i~tion , i t ~y c~1 1 ~or 
the d l ' fe r e-.ce ~e :re(pired ,' does rnt n«"~' e it an ns8e ,s reent 
c om•)n.ny 1-r .. .. he icauanc e of tllis "'"l'>l i cy . 11 

The C'lurt hel d in t'le 1\ ove c nse t~1at tne p r ov 1s 1on 12 i v it1~ 
t he c 'lny t he righ t t o i 1 ore"'oe t ' e. pre 1ium d1 d n~t make the 
pol icy one i ssued by aosens n:en t c pany. That n:rovia1o 1, 1owever, 
was the o:uy rovision i n thr olicy 11c,1 c1istinguiahed it fr~ 
t he r egulo.r ol d- line co,~o ::mies , -u1d s1nce t e KenG· f' City Cou r t 
of Appeal s h:1s held t &at t hat :>rov is ion ,.,il l not ake it ~ n~ltcy 
oy an assessment c o n~ny , all doubt ie resol ved cg inst t ne c ~­
t en t1on of the 1 '""-tr~ce annnany. Th i s Department i s hound by 
that decision i c ..,ns tru in~ ~ Dol icy of the c omnany i n auestl n, 
and rsust hold tl ""t the l utual Benefit Health !)n Acc1 e"!t \s.-.ocl~-
tion is nl"t doin t 1ciness wl th 1n the state or 1 'incoul"i R .... , 
asoe s smen t oo~any. 

Tllc c t t h a t t ",1s c o .nan y · a e c 1ar t ered in ~braak """' an 
assessment C) p any, is not m~ ter1~1 i n determi n i n r. i ts l i abil i ty 
under these t R.X1ng s t atutes . The c ~ J. r t i n Al oe v. Fidel ity u tuat 



- 7- June 1 , 1933. 

Life Ao ::::ociati on, 1 64 Jro . 075 , say, : 

"The f'lct t hat n.n i 1snrance c o any W3S chp rt ered by anot her 
atnt e ~q en ass essment co~ any , nnrl was l i ce ~ed t o do ;usinees 
i n t 'l i s State u n rler i ts 1 "'WS s n ac ... esemen" o ) many , c1o ea 
no t •.J"re it ouch , nor i n &.,y ·· i '"'e change i te ~~ ~r 'lcter -- r 
ot:1tus under t h e ~ i S,..oul'i l :l • ·~or i s t he 1 iab11 ity of t h e 
oomnany i n any i s e n.f f ected b i t o name . That i s det r·r · ned 
by tne cilar "'c ter of it s c ""~ntrPcts of insur ··nce , n.r1rl b'y t lt">se 
contracto. t h e l n l aces t •e c · any i n 1 ts nrop~r cl ~sr, 
nnd de ter mi.nes whether or n ot i t is nn ~f'oes sment c 1· ~ny! 

'Neit h er t h e f~Ct t h at her et ofor e the C OtTO ny h3S, heen l i censed 
as an ~ soessme~ t c ~any deter n neo t he char a c ter o f th~ C "> • pny 
i n t h i s St a te . In .!cDonald v . Li ~e As sociation , 1 54 Ho . ~"'1 .., , 
i t i s oa 1d : 

" 1l~ c ert if icat e oD the et~ te Superin tendent of nGur~nce , 
a~.t t 1orizi np, a co "'riDY t o d.:> olloiness a a an asse s sment co many, 
ioe s !lOt det~r i ne ti1 ~ c .. nracter of i nsm: rmce the C!"' ~-~ny 
C' Ct u aJly doe r- . The policy dete r ineo t h at . " 

!l'ollowi n t lJe hol dings of "-he il'bove cases , ther efo r e 1 t 
must .)., hel d t hr t t"le k i nd of insur nee is,rued de~-r ;ne t 1e 
c tlPr ?c"t.er of tht" c -, :onny. The test is not how t he c . • DP..ny r ao 
1 nc or -or a t ed i n i t s home s tate, nor the view of t1<" I ~llT' .. - c c 
Co 1 i cc l one r in l i cens i nR tho aup1 1ca•1 t , b 1t the test i s t lf" 

'laturc of t ' , bucineAB do'le l n t h 1G ntate . r.,e C' ns~q Cit v Crntrt 
of AP ea.l s i 1 t 1e Wollums cr,se above, has heJ d t hat th is cot rr) ~ny 
is not <lo in, w s i nese wit 11 t he s ta te of i sa )UI' i a on ~H:~see el"''ent 
ou·;pany and , t he r efor e , under a l l t e s t a , c an be t axed for t~•e 
privil eRe of do i ng buo i ncos not on t h e asae on nent nla.n ,..ith in 
t he o t a te of '' l aoon r i . 

I t ap cars that thi s par t1 C'll a.r cou:r any 'for ye. r s p ll't h s 
b E n l i ce nsed as an a.soeasment C'J :1ny and ~e · re .. '"a r e "j~~" the 
r ul e t hnt wnere a statu te i ~ a 1b i r;uous , t ha t t· c c ns t r .wt· ')n 
nlaced thereon b y t he De...,nrt e t a.l heads i r e r suf'.si.vG 1 '1 c o'l nt r n­
ing t he stotute. There i ~ n o t h ing nniliiguou s , ~~~ever, i 'l 
secti 1n 5745 . That sect ion ~ere1y l ays do~ t~e t est 1ch ~ot 
be c 1, l11ed . .,ith i n o r der t o becoLie an a ssessment c · ~.,ny . 7e 
do not bel ieve t 1ere 1A any t h i nr, a mbi guou s in t he- c 1 tl'" Ct of 
i n sur <' c e . '",e a r e a· n r e of t.he r ul a t hat '1ere ~ t~~in nt t u te 
i s ar.Jbi uous , that the "' rnbi gu i t y must be r enol ved i n - vor of 
t h e tnxp aye r . e "'re of the op i n i on , bn ever . that t'1ene t"o 
maxima cannot b e i nvoked t o rel ieve the i nsu r; nee c om·• n y f r on 
p .Aying t he t ax i n que a tir' n . 'I'here is another rule w 1ich mu~ t: 
oe reco nized i n deBl i ng it l off i cers of c i t ies and s ta t e s , 
re-ard l "'l~ t?Xe" . Sue 1 rul e i e a " J.tnced i :1. ~enter v. Lumber 
Co1 ro~ny , 255 o . 590, Ei07 , where 1 ~ 1 s s a id : 

"The c ity io n. body c orpo'!·~te, cl o hcd "'J i t h eztens i ve nowers 
fo1' t'_e mnn ?..P,C"ent of her rm.m ci'1;:~1 affai r 'l . She o::~n only 
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act tbmough her officers and agE~ts; ~,d i f t hocP ~ffice rs, 
i n violation of her ordinances, do 1~put1orized ~cts t o her 
rn:eju d ice, i t "170uld be hard t ha t o: e C"Uld be bcund by t !l em. 
- - - T 11 e State ~lt"B d€1 er;ated t o ::;t . t ouia t he po11ers neces~ 
r!ry for her w..! liCi'?!J.l overnment, thus i mposing on her an 
obl i gat ion t h t -o lld other ioe devolve on t te :<tate . -10 

city, in t~• e 4locha.rge of t h in duty, is co ell ed t c ect 
by officers . o,., , i f the State , actin~ t~r---u-n her of.Pi cc . ..., , 
is not b ~n~ 0" t heir un:wt'lorized '\Cts, -e c..,n nee n o re"'son 
my t he c i tv, in the exercise of functions ue rta.i1i · ~ t 1e 
~tate n.nd for t-he nerfor J-"lce of wh ich s he ls s u ... stitu ted 
in t he ol aoe of t 1e S t"'te, s '1~uld n ot stand, i n r el ... ti ·n to 
the M ente s he ay emnl ">Y ~n the s me groun~ t h;;. t l.le St .... te 
~ould t o her officers . - - - \le "'::lot all see t he num· c rl ~"r;s 
f r auds the sanct l.oning of t he rinci 11e insioted on w·' 11 1 
;>r oC'uce . The o.:r .. t confoun ds t 1e city with her off ice rn 
and <=~.J" mea ~hat they are t he city. " 

I t !s t~e opinion of t h i~ Depart~en t t h t c ct icn 5745 is n~ 
a.mbi tuouo . It lc pla. l n under t\1c:.t cect lon t h.::..t bef ore a co ...... t'ny cnn 
t>e aP asoeso. e .. t co '"'·"~ony tha t the 1:> yment o ~" ~·,e benefits in s ·v·1c 
manner and degree muot be d epe~~en t upon th coll ection of aeceeq­
centa fror ot.1cr policy '1ol dc:rs . It io equt-ll y pla.in i n thP. nolicy 
that t he 1olicy itsnlf does l"'t co1template a;:1 aoneosment ·~ it 'l in 
the prov~rll.cnc of eect i n 5745 . r.,~re is noth i ng ambi guous in 
t he contr.,.ct of inr~ur"" ce or i n "'ec c' on 57-<:5 "'hich ·ould ju"tify 
t he i n vol\ i 1t of thE" rule rcg n.rdin t c p rior construct ion bv t'1 e 
execu tive of!'icers . Ao a matter of ..lact , t •. e K<ms :-c 0it y Co.1rt 
of Appe:-1s, in conctr i ng t he polic i es of t lli e company, and tr.c 
otner :-poellate courts in c lGtr ti··\ eimil ~r Polic i es , have cle., rl y 
l aid do':'m rules dE""otroyin~ ony doubt a s t .. ) the chnroct•r of t he 
business being done by t h is co l~ny i n this state. 

It is the op i nion of t his Dep~rtment t hat t he f c t t hat 
t h is co r any was here t ofor e lice~sed ~c an aaaese c;t co~any ~ill 
not r-rev ""nt t ,c tnxi~- of t !'"r co ~H>.ny <:~t t hie ti1 e . It is s a i d 
i n Strte ex rel v . Y. . C. A. 259 o . 2 33 , 238, 

"Th e n eglsct of lat'ffully constitu ted euthorlt1es t o as"es3 
t axes agni 10t dcrendo.Pt •a "1roperty ould be nursuasive evi­
dence t hat Ga.id n r opert v is not tcxable, 1 f t he l aw vrere 
mt cccDtibl c of mo:re than one c "lstruc't 1"''1. lo- ever, t e 
~re nc ,lect of publ ic 0fficers, or o th ~rc, t o obey~ )lain 

c 1St it:nt1onal ""rovision o-c c._rtute wil l no t e feet its 
re-:>e<:!J . • 11 • 

In Folk v . St . L ~ •is, 250 "o . 116 , 141, the court s ys : 

11 rne actual and p r:-ct i cal i n tcr pre t t ion ol oced unon c ) 'Dti­
tu t i on s n.nli statutes by publ i c offic~ro chn-11e~ 1 t • t.1~lr 
execution is vf!ry pur"''n r ive U )On tht" conrt . ,'hen o C l~ati­
tut ionaJ. pr ovision or statute is un&loiguouo the nets of 
citizen s of off icers i n viol~ting its p r ovi ions f or any 



Ur . J oceph D. Thorrr; r:on, -~- June 1 , ) 93 3 . 

len~h of time, however lon , , c~nnot ork its reoeal . ' 

The rulea r egardin c ormtrnct ion by ex~cutive ot ' icers rcuct 
be t l•rtt ti H~ c matruction 0.1' e..:ecut lve o'ff lc rc i~ nu:rmt.,olve wl1e1'e 
the C" •st1t ti~na or t1t1tutory p rovls i.on lo nMbirwous, but ouch 
cor..struct ion \rlll n t be 'u:rauanive ·:len it i s cle~rly e:rroneou o . 
There is no " ~ i ui t y in the statute unde r c nstruct ion . An· · the 
c ourto muot co1strue the ntatute a.ccordillR t 1 te; true e<'~"'linf , 
and p rior co1struction by execut ive officers to t"~e co tr..,.ry -ill 
be of n o · ·ci,, t . The ntatu te and the uol i cy i n I"'U~ r t1o n no t being 
nmbiruou~, e d') no t bel i eve t hat the p resent conctruot ion of 
t hooe J1 ... tru· 'e'1.t'l should be i nfluenced by Pl"ior inter retc.tlon of 
the Den{lrt e""' t • 

..teet i on 5771 awl iea t o insurance c or.roa 1ies on t ht: stinulatal 
p1" iu., plan . T uJ co·.Janv i s n1 t on :1 stipulated pl"e '!: ium plan , 
acc...>rd1 1.P, t it - met'1o r' .... .c d oi ng busine~e in t: h i s qtAte , but 
c o •Jeo under section 597\J , t he gcT~r'11 oection mh1ch nplies t •) 
othe r fo :re i g 1 i ~nr?·' CC' o p a.n ieo . It i s , herefor e , our o 1i1ion 
tha.t t lte c o,.. nny a houlr1 >,. l'eq 1 ·1"' 1 t ., •RV a 1 ic~"'!Pe f ee of 2 ~ 
on premiums received on "~ CC un t of buP 1'1e ca d ·me -i thin th is 
State , s l nce unde r the r'l<>c ... nionc of t h :t"' ~ .. ~te t he c--- "\ny io n 1t 
d o:l nr ous i neoa i n thh~ - ~ ~1e ~ .... ~n as c; easm~nt com?' any . 

. \ sa1 tant A +.torney "' eneral . 

APPROVED: 

1. t t orney r.ene raJ. . 

i'WH:S 


