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GOHUGL » JND MORTGAGE - State is not affected by the laches
of its agents in the mmm and
care of school funds.
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Home Je U Thurman
irosacutlng Atiorney
eynolis County
vemumne, Hlesourli

veer Liz. Thurman:

We agknowledge recel)t of your letter dated
karch Oth, vhich letter ie ne follows:

“The Jounty hwold a sehool Fund Yortguge against
& certain tyact of land, and of course hee 2
personal bond in wmc%ion therevith, The
Dond wee executed in 1814, in the amount of
PA000. 00, and wos pesmittm. to mn along with-
out aay pwmts of interest until it reached
the total of 51474.00 at which time the debtor
wes parmitted to mnke & nev bond for the first
principal smount plus the m'umt of 474,00,
neking & total mortgage of £1474.00.

*In 1938 one of the eligner on the Pond vas _
Bonkaupt, and the Counmty Court bhud due notice
the "in 1829, another of the Bondemen dled,
The mt Court sleo hed motige of tiic 'md
wnothey one of the bondgmen asked thet the morte
gtge be foreglosed, sleso the meker of the
BoTtease asked thet 1% be forecloned,

The tobtai suount of the mortguge and interest at
tns.s time is, something over two thoussnd dollars.

It i5 uy contention that the hop lost their
zight agaimt the Dondsmen since t heve permitted
this thing to drag aﬁn thsy beve had notice of

o1l the troncacticn that I have emumerated $o you."




fion., J. W. Thurman - ¥arch 13, 1933.

The law covering the situation presented your
letter has been detoniaﬁ by the Supreme Jourt of ‘tzll

State in Jolmson County v. Gilkeson, 70 Mo, 645, the court
sayiagt

*Thic wvas & sult againet Cilkeson cad lreamaer,
sseurities for one Swan on 2 bond given the
county for the use of schnol to p number
&4, range %8, in 1888, The defense on the
part of Braumer was, that he gave notice to
the plaintiff to sue or to foreclose a mortgage
on Bwan's property, snd by recson of the neglect
of the %0 do either within the thirty
days after the notice, the debt was lost o far
as the tﬁ:-md.pal was concemed by hie insolvency
after notice, Another defemse wasg, thet
the name of Eade, another cecurity on the bond
vhen it was signed, had been exased, In regarxd
to thiec last defense the court found, as a matter
of feet, that 1% wes mot true, and the evidence
suthorized the finding., And the only question
lere ie as to the first defense, As this court
has already decided this question in two ceses,
(Cedar Co. v. Jolmeon, 50 Mo, 2235, and Jusper Oo,
v. Ghanke, 61 ¥o, 332,) it ic useiess to look
into the 1ist of authorities elsewhere cited
by the counsel for appellant, Whether this right
claimed here is under our statute or at common
law, the result is the same, sinee the court hes
declared that ‘one who begones o surety on sugh
public bonds must bold himeelf ready to it,
Af the prineipal fails, and if he feears his in-
solvenecy, he should pay the obligation and collect
it, if he cen, of his principal; but he will not

be discharged on account of the negleet of pubdblie
etncns.' Judgment affimmed. The other judges
concux,”®;

also in the case of Jmy County, to Use of Common School Fumd,
Ve Bm‘l”’ 49 No. » the court held ﬂll‘l.

*The rule that a surety will be discharged whene
ever the creditor commits acte which operate to
hie injury or disasdventage doee not 1y where
the creditor is the state or 1te g, and
the state is not affected by the laches of its
sgents in the management and gare of school
funds, mdnanutyfornlmtherwtgu
clain no relief on sccount of such laches.




I3 ic the opinion of this office that the county
has not loes its ri ageinet the bondemen.

Tours very tauly,

-

WIlSUR ¢, BUFOCID
Azslotant Attorney-Cenersl.
AFFROVED:

Mtomy uc}maml .




