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Section 13 of Article 14 of t~e Co,Ftit~­
t on no ~ v~0l"~e~ becPuse terc er "rr:es 
d~u~:ter of o:=ec•or , or becrure d~u~~ter 
of director i~ e:.cted bv other directors 
'"hen t:1c :::eloted cl.:..=ect::>r '''(IE' '"'t ':lrese:'lt, 
~.1~ 1 ·1) ··~: ·-J c-"- p "'"'10 ~· ~es .. 'J"t "J:'l .. ';icin:-te 
:r. .er lc ct.:. o ... 

September 1 3 , 1 933. 

Dr . H. E. Tat um , 
3runs~ick, i csouri . 

F l LED 
, 70, 

I \.._ 

Denr Sir : 

o are ac~no~lcdging receipt of your let ter i n ~1ich you 
i nquire as follo~a : 

11 I am enclosing you an· article fro .. the Brunswicker 1~ 
which our friend Clayton takes two of us ochool direct­
oro to tnsk for remaining )n the bo~d after relatives 
had been employed as te~chera . 

In r egard to " r. -iumo to whom l!r . Clayton ref~ro, .he ,"'aB 
el ected as music teacher before he ~ec c ~r . ! errill 1 G 
son- in-law. In rer~rd to ~y daugh ter, - - Elizabeth W3S 
not an applicant for a teach i ng position 1eTe . She was 
elected to fill t~e vacancy occurri ~ by the unexpect ed 
resignation of ;~iss ,.arjorie ·1errill . Ho-eve r , she nor 
I kne n th in~ of the vacancy until nhe wan notified of 
he r election to fill it . 

Ao you see , Mr. Clayton ' s basis for critic i sm w c- t'H' 
decis i on rendered by Judge Gantt in t he case of Otto 
.m ittle , school director , who was ouoted for c~otinr 
the dec1dinr; vote to e 1pl oy his relative, ot'lic"l e 
cons i de red a viol ation of the a..ntj - ne":>otiaa a,,:~endment . 
From t he op inion Jud e Gantt renderee, I did not fe~l 
th nt I as violating t he anti-nepotis~ l a by remaininc 
on the oard as I was not present uh en my daughter ~as 
cl ecte1 . 

Ao At t orney Gener al, what ~ould be your opi nion P~ to 
how the anti- ne .,ot ism l aw anpJiea to a school cl i ~ ector 
nho takes no p~t in voting for a relative for te~c~er." 

Y1u inquire first het; er or not a director is disau'll­
i fied oect'use a muo i c .. eacher previousl y e "'Y)loyed bv t~e 'Jo rd 
after;~rds t ecorne t1e s~n-in-l aw of t he director . econd, 
het .. r or not y u t> re disausl i fied as n director bec.,'t "'e of 

the election to oft ice of your daugh ter whe:n you l1ere not 
prese,t a.t t l.e =- c t iTl,... of t he board nd did not in n..nv way 
name or select ~c~ as a teac,cr . You inquire ~ ether or ~ot 

t he fact t hat bot~ of you hnve re~ained on the boa r d si~ce 
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the trnns~iring of t~ePe . eve~ta would make you guilty of 
viol ation of t he ne ~otisw ryr ov ision. 

~ection 1 3 , Article 14 of the Const itution of l.iscouri 
nrovides ~s fol lo~s : 

"Any public off icer or emnloye of t is 1t ..... te or s.ny 
')Olit i oal ("'ubdivis ion thereof ...,''\o shall , by virtue of 
said office or e~loyoent, have t he rirh t to nn-e of 
ap~oint any person to render service to the Stnte or 
to any political subdivision t her eof, or w',o lf'all 
mue or a "'roint to such service any relative ···itl:lin the 
fourt h degr ee, either by consangui nity of affinity, sh2ll 
t 1er eby forfeit h is or .her office or e nr;>l oymcnt. 11 

The m~~te of t he fore~oinr constitution ~roviaion i s 
t hat no "JUt>lio officer bo.ving a rip·ht to aa":le or a point any 
ne rson to render service to t he t ate shall nr~e or r~point 
to nuch service any r elative within the f ourth degree. Under 
the Cons t itution, it i c the exercising of the ri r"'"l t "to n{'J"1e 
or ?'")nolnt" ~ person within the n r ohibited C'e,.. ree tilPt is 
a viol~tion of the r ovision. lf, by ch~~,e of cir~J~ste~ces 
or bec ause of the ac t ions of others , a relative of a -,ember 
of t ~e bonr d holds a. '?osition, t .1e :related !nember does not 
necessar ily forfeit h ie office. 

In q t ate ex rel . Roy ' cXittriok . v . ot to ·hittle ( not yet 
re "'orted} , the court s~ys as follo~o : 

•It is a matter of conDon Eno ledge t~at a t t he time 
of t '1e Cons titut ional Convention i n 1922- 1 923, and for 
a lon~ ti re "'Jrior t 'lereto, may off .icial.o au·')o int ed 
r~lat ives to Dooitions and t~ereO] rylaoed t he n~1es of 
s r-J.d relatives upon the 'Oublic -oayrolls . The "1o-er ":"1~S 
abused by individual officials and by ""ler.·bers of 
of? icial boards, bureaus , commi ssions and co~mittees 
t"i t h \1hon ~ao lod.r;ed t he po-wer t o appoi "lt nersonr to 
offic.:.ru. '?OSi tiona . It also "7as abused by official s 
,...tt~ .. hom was l or1-ted the r.>ower to an-.oint nersons t o 
official 'Oositions , subject to the &"1 rovnl of court s and 
other function~ries of t he State and ito political 
suboivi~~ons . • * • As between t ~e district and the 
te::-c.1er , t'le )0\"Ye:r to ellt;')loy is lodged .... 1 th t'l-t~ board. 
However, as bet ... een t ·1e nub~ ic and o. d i rector 't'1e 
r ight t o name or BY'I'"'Oint ' a teacher is not deter.:Jinec by 
refer ~nce to the Statute . ro nold that said ' righ t ' 
is eo dete r 1ined r.;ould convict the pe::> le of in tehdin~ 
t o eradicate onl y a sr:all >1art of the ev il . Fur t l.er· •ore , 
to so hol d would be absur d . Respondent aloo err,ues t t at 
t he a.:nend,,ent is on17 directed arc- inst officials · -:-v ~nr 
all the r i~~t ( no yer~ to ap-:>oint . Ue do not t · ·ink so . 
T~e queotion oust be deter mi ned upon a construction 
of t he amend~ent. It i s not so ~itten t'erein. Tne 
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~~endrnent is directed again~t officials o sh~lt b~ve 
(~t the t ime of the selection) •the right to name or 
appoint ' a perso~ to office. Of course, a board acts 
throu~h its official me~bcrs, or a majority t hereof . 
If at t c tirne of the celection a member h~e the right 
(po r r), either by castir~ n deciding vote or other71se 
to n~ e or ~~ oint a person to office , and exercices said 
right ( oVIcr) in favor of a rel- .. iv~ within the prohibited 
degr ee, ,,e vlolateo the amend e1t . In t hi s c~ oe it is 
admi ttcd that respondent h~d rue' .> cr at the time of 
the selection ~nc that he e.xerciced it by naming and 
appointing hie first cousin to the po~ition of teac~er of 
the school in said di~trict . 11 

It i s apparent f r om the above deoioion that if a member 
of the board exerciscc hi '"' ri,..ht to 'l&.rne or appoint in favor 
of a relative it.1in t he ~ !"oh1b1ted leg:ree, he Lh.ereby violates 
the consti t·Jt ional provision. rle believe, ho cvet, that it is 
ne cessary for him to oo exerciP.e the right, and if through 
means over ~1ich the cirector • -~ no control , a rel~tive is 
selected by the boarJ , the di T€c~or ha.e not forf cited his 
of~ice . To be ffiOre explicit, :~ a ~eare t hnt ~ . numo vas 
elected a teacher of the Brune i~ Hi gh School at a time ~en 
he ~~J not related to any ~e~ber of the board. Afterwards, 
ho ever, it ao ears t hat !!r . · umo marr ied the daug~ter of J•r . 
r errill , one of the directors. At tlle time th~ t :r. }umo -as 
eleoted as a teacher , it doc~ ~ot appear hether r . 7 errill 
voted for bit!l or not . If he did vote for him , there was no 
reason why be could '"lot propcrl y do co ~ecause at t he ti e1e of 
hie electionl ~! aa not rclnted to r . . erril l in ~Y degree . 
Ro~ever, if t coul~ be established t ~~t there w~c collusion 
bet een l r . )\1rT ill and •rr. Hurno -hereby 1 t was nece1'3~al"Y for 
r . eiril l •o vote to elect him in order ~tat he r.ir2t be 

elected bofor e the marriage to Mr . r err111 ' e daugt1 tcr, t hat , 
we t in' , noult! raise a different proposition. Le·wing out 
t ~ quest ion of collusion, ryhich doec not anpe2r to exiat , 
eccoT'ding to you-r inc•1ir y, it is the opinion of t hi s Depart ... ent 
t;pt t be mere fact that ~ director happens to beco~ related 
to a teacher du:r ing t he oo 1rse of the ordinary vicissi tuden 
of life, tha.t doeo not i-:>oce u..,on t he director n forfeiture 
o~ off ice under t he constit tional provioio~ . The constitutional 
provision doec not prohibit the diTector fro ~ernaining on t he 
board .... here 1 t happenn t hat a child alter ards mtll"r ie£; a teacher 
e~J~7c~ by the boar~ , and r.e do not bel ieve it wac t he intention 
of s c constitutic· ~~ ~rovision t o i~~ose a forfeiture of 
office upon the di-ec~or si 7 1V bccan~e hie daughter should 
r.l&.rl""Y ~ elliploye of t~e board ; i#here being no collusion to avo i d 
t ·J - co'lsti tutional provision . 

As to your seco'ld i nauiry, 1:e bel ieve t hat the consti tu tio1UL1. 
, roYision and the ~~ittle case both re~uire that before a 
forfeiture of otfic~ can be declared, that the di rector exercise 
hio lfright to na e or appol"lt" an e ... ploye, or failing t o exer­
cise the right,he hac achieved t he se.me ends by reason of con-
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s piracy between the other directors . It does not ~opear f rom 
t he inqu i ry t hat there was any consp iracy bet een yourself 
and t he other directors that you should remain a ay f ro~ the 
-eeting or fail to vote i n order t )at you ~ould be relieved 
fro l the injunction of t he conctitutional provinio•1 . It 
ap-pears a.ffi:rmatively, however, that your da.u~hter r r --; 
el ected to t he posi Li~ 1 bv the other me. bern of the board t 
a meeting - hen you ere not pl'esent and neither you or , nnr 
daur~ter knc~ of the vacancy until notified of her el~c~- ~~. 
i'ram the f ~cts i ven in youx le te r, you are not r;P il tv '): 
any co~coir~cy or pnd f aith in not being prcse~ t and fr.1linR 
to vote , and t c sole ouest ion remaining i s m e ther or not 
t~e f~ct t hat your daughter w r elected by the othor ~e berc 
of t1c voard ithout your particination i n t he elrc• ion m ·eo 
you hol ding office s. violstion of t he constitutic' • 

It i s our op i~ion t hat you h~ve not vi olated t he consti­
t u tions.:! • rovi~ion. You d id not exercise your right 11 to nar:1e 
or aopoint" your daur 1ter , nor did you conspire ith others 
that t hey a~o11 lc1 exE-rcise t 1eir r ight to name or a: oint her 
dur inf, your &.boence. .....ad you bee"' ":l rosent and had voted in favor 
of ~1e elect ion of your daugh ter, or h d you been oresent Md 
ac~ieeccd i n her election, e bel iPve v~u~Uld b~v been 
r;uil ty of t bc violn.tion of t hi s a.mer.d c t . Fo~ever , not 
beinJ present and not t aki ng any rycrt l t~e el ection, e 
are of the opin ion that you are not f:,"Uil ty of v ioln.t ing the 
constitutional provicion . 

It ic, t herefore , t he opinion o! t h i n Depart nt tiat 
~ r. errill is not guilt y of viol at it~ Section 1~ of Article 
14 of t he Constitution bv rem ininp, upon the bo~r~ si~l y 
because t is drur;h tcr 111 t".rriecl one of the teacherc ::Jter h is 
election to office, ~nd e are of t he furt her opinion that you 
peraonell y are not gu i lty of violatin~ said Section by rem i r ­
ing upon the board ..... ben your ,,..,uc·l-t ter as elected to office 
by t he remaini ng me bers of the board, and you d id not in any 
w y pcrt1cinate in her election. In ana ering be t h of thecc 
questions, e nre assuming the utnoet rood !aith of bo th 
partiea and t hat no collunion existef . 

Very t r uly yours , 

.lP ROV.&.'D: 

Attor~~Y Gen~r~ . 

F, : S 


