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- NErOTISM: Applies to officials and employéa B
of clties of all clases in the
- State of Missouri.
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April 26, 1933

lionorable Joseph 1., Tate
Prosecutin; Attorney
Owonsville, ilssouri

Dear .r. ‘ates

Inis Department acknowledges recelpt of your
letter dated April 21, 1033, aes follows:

"1 will appreciate it very much if yow
will give me an opinlon regardin: the
application of the nepotlsm law as
relatin- to citles of the 4th clase."

Seetlion 13 of Article XIV of the Constltution
of the State of Miesourl reeds:

"Any putlic offleer or employe oi tuls
State or of any pollitiecal sutdivislion
thereof who shall, by virtue ol sald
offlee of esmployment, have the right

Lo name or sppoint any persomn '0o render
service to the Gtate or to eny political
suidivision thereof, and who shall name
or appoint to such service any relative
within the fourth degree either by
consanguinity or affinity, shall theroh;
forfelt his or her office of employment”,

Putting 1t 1n plain words the ebove section
0ol the Constitution prohliits any publle officer of the
State or of eny politieal subdivision thareof, ther
elected or mppolnted, from exercisins, nis right to name
or appoin! any person to render service to the state or
to any polirical subdivision of the state who 1# related
within the fourth degree, elther by consanguinity or
affinity to sucti pullliec officer wheon suel puillc of ficer
ghall haveo the ri ! to nane or sppolnt any person to




nonoreblo Joseoh Y.iste -- Lpril 26, 19338

ronder such sorvice Ly virtue of thoe offlice Lold sueh
publle offlcer, ihe public officer violating
provision of the Constitution mbm- hl.alf to
having the offioce so held bty him eltod

e above seetlon further prouiuite an
esploye of tuls State or en employe of any politiesl
subdivislion of the State, when by virtus o! the employment
eo hald euch omploye hae the risht to name or appoint

porson to rapnder service wmsuuor“-'
1+1eal suldlvie'on thorsof, from namin: eny percon whe
is reolated within the fourth d.gru. ol thor by
consanguinity or effinity to such employe. ihe pevalty
for such probi 1ted set bein: that the emuloymant
of such employe may be forfelted,

(harofore 1f tho slected or eppointed
officlales of & ¢ty of any claes In thie L'ateo are
putlie offlelale or if a eity of eny clese in this
state io a politiecal subdlvision of the ! tate, then
suech offloore of & clty of eny class in the state,
viethep electod or appointed, end the employes of &
clLy of =ny clese 'n thie stete, when such employs
has the r1,Ht of appointmont es above outlined,
fell within tho meaning end prohivitions of festiom 13
of Articls IV of the Ccnetitution of the :tate of
eeouri. An snswor to elthor of tha above guest!une
will answoer jour question,

In stteapting to arrive at thw seauing of
*ha atove guotod provision of thoe Comstitution und ‘n
& conetruetion thareof, the aiechiefe Intended to be
ellminated and the evile sought to Le eredicatad should
1o kopt In ~ind In arder te dotsrmine 'he scope ol the
provislon 'hat was Intanded by the witere of such
constitut lonel acondmant, Af to the rules of eonstruetion
to be seppl'ed to constitutional provielons tho ‘uprome
Court of tihls state In Ltate ex rel Jarthege v, lackmann,
w’ ﬂ-. m. IN. 191. '.1‘.

"ihore are cortsin solle-understced rules
leid down Ly the courts lor the cometruction
of canstitutionsl provisliomns, and they are
the seme ss thoeo roverning fogi-htlvo
anae tmonts.
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It was sald In State ex rel. v, lictiowan
138 ¥o. l. ¢e 192, in discuseing the
goneral rules of constructlom of
constitutional provisione that: “"The
organic law is subject to the same gemoral
rules of construction as other laws, due
regard being had to the broader objects
end scope of the former, as & charter of
popular government, The intent of such
an Instrument 1s the prime object to be
attalned in construing 1t",

In 12 Corpus Juris,700, 1t 1= sald: "ine
Court, therefore, should constantly keep in
mind the object sought to be accomplished
by 1ts sdoption, and the evils, ir any,
souht to be prevented or remedlied”,

And also in 12 Corpus Jurls, 702, 1t 1=
sald: "If a literal interpretation of the
language uveed in s constitutionsl
provision would give 1t an effect In
contravention of the resl puwrpose and intent
of the Instrument as deduced from &
consideration of all 1ts parts, such tht
wust prevall over the literal meening”,

A public office and publie officer 1s defined
in State ex rel Zevely v. Haclemann, 300 so,, 59, 67, In
lansuage as followss

"In the  most generel snd comprehensive
sonse a "public offlce 1s an agency for

the State and e person whoso nuty it 1se

to perform this sgency is a “publie
officer”, Stated more definitely a
"publie office” 1s @ chargoe or trust
conferred by public suthority for a
publie purpose, the dutles of which Involve
in thelr performance the exerciee of some
portion oi seoverelgn power, whether great
or small, A publle offlcer is an indlvidual
wiho hes been elected or appolnted in the
manner prescribed by law, who has a
deelpgnation or title given to him by law,
and who exercises the functlons concerning
the office assi mned to him Ly law, (State
ex rel.Smith veiheus,358 850,u70=72,114 La.1098

clted In State ex rel.v.diaroney,l91 40.l.ce5456)."
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fo the sene offect see Hasting v. Jasper
County, 314 iso., 144, 149.

ihe duties of the various ecity officlals
and enployes sg provided im Chapter 38 of the Hevised
Statutes of iMissourl, 1929, are similar le moat respecis,
The statutory provisions applying to clties of thoe different
classes unless the city 1s operating under s special charger,
is the charter and contains the powers, duties end suthorlty
of the respective offlciale snd employes of the eclitles of
each perticular clses, Referrin: particulk rly to Article
VIiI, of Chapter 38 Revised Statutee ilssouri, 1929, which
1s the charter of citles of the fourth class, we find that
a pgenaral clectlion shall be hold for the eleetion o' cortein
specified elective offlcers. dany duties are imposed on
the mayor, board of aldermen end eppoinitive officers,
The mayor has the power to eppoint certaln offleers of the
city, with the consent and epproval of & majority of the
mombers of the board of aldermen, Unless a police judge
1s provided for the mayor sits es & gquasi court Iin the
trisl of the cases for the violatlon of eity ordinances,
The mayor may cast a vote on any proposition before the
board when a vote among the mombers of the board results
in a tie, The mayor may approve or veto erdinsnces
enacted by ths board of aldermen for the government of the
city. Section 7018 Hevised Statutes alesourl, 1929,
provides as followss

"The mayor and board of aldermen of esch
elty covermed by thie artiecle shall have
the care, managoement and control of the
city and ite finences, and shall have
power to enmct and ordain any and all
ordinances not repugnant to the
Constitution end lsws of thie state,

and such as they shell deem expedient
for the gooud government of the e¢lty,

the preservation of peace and zood order,
the benefit of trade and commerce and the
nhealth of the inbhablitanta thoreof, end
such other ordinences, rules and
regulations as may be deemed necessary
to earry such powers Into effeet, snd teo
alter, modify or repeal the seme,"
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Then follows various sectlions authorizing
the board of aldermen tw enact ordinances for the
regnlation of peace and order In the clty, to secure the
genersl health of the imhabltants thereof and to cause
certain street and sidewalk improvements to be made, sewer
districts to be established and sewers conetructed and many
other like powers and duties are given the mayor and board
of aldermen, All of the foregoing to be carried Into
effect by the mayor, board of aldermen, officisls and
employes of the eity.

There 1s & line of cases in thils state,
comeneing with Kensas City v, Neal, 122 Mo, 232, holding
that municipal corporations, not inelud the elty of
Ste Louls, In this state are not pollitical subdivielons
within the meaning of Artiecle VI, of Seetlion 12 of the
Constitut ion of the State of alssourl, with reference to
the appellate jurisdietion of the Supreme Court, but in all
of those cases the writers of the opinions have been careful
to point out that the holdin  that the clty was not a

political subdlvision of the state was only within the meening

of the constitutional provisions last referred to.

That & elty may Le considered a poliilcel
subdivision of a state in some Instances 1s held 1ln other
canog, In Jefferson City Gas Light Compeny v. Clark, 95
Ue 8B, 644, 654, 24 L. Ed, 522, the Supreme Court of the
United States seilds

"A eity 1s only a politicel subdivision

oi ths State, if made for the convenlent
adninistration ol the govermnment, It 1s

an instrumentallitiy, with powers more or
less enlarged, according to the reguirements
of the publle and which may be 1lncreased

or repesled at thes will of the

Legislature®,

And in Ford v, Delts and Pineo Land Compeny,
164 U, 5, 662, 41 L, &d. 504, the Supreme Court of the
inited States agein sald:

"A elty 1s e municlpal corporation, a
political sutdivision of the state, charged
wilth certaln speclfied dutles of govermmont
wlthin 1ts territorisl limlits, snd for the
full discharge of thoeo dutles 1t is
au thorized to levy taxea"”,
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The Supreme Court of this state In Uorrlson v.
sorey, 146 ilo., 543, held that & leovee district constituted
a political subdivislion of the state witlhin the
of the provisions of the constitutional limitation as to the
extent to which a political suidivision of the atate may
become Indebted,

At page 961 of the opinion the court salds

"It is & publlc politicel subdivision of
the state which the state has the power to
ereate, under 1lis pollice powers, ani sa euch
subdivision 1t exercises the prescribed
functions of zovermment In the distriect”,

in reasoning out the question as to whetheor
or not a levee district was a politlcal subdlvision of the
state, the eourt in the lasti named case at page 562 of
the opinilon sald:

"The power to construct drains and sewers,
to open and improve streeta, to regulate

the uses of private property so as to prevent
nulsances, to establish fire limits in large
and populous cililes, to establish Quarantine,
to remove and i1solate persons affected wlth
smallpox and other contaglious dieseasce 1ln opder
to stop the spread of disease, im sll
dependent upon the pollce power of the State,
exarcised for the bemefit of the health and
well bolng of the peopla. In every case
there must be the iImpress of a publie purpose
upon the law to make 1t constitutionsl, It
is not enourh that private interests will be
subserved, or that private property will be
enhsnced in value. ihere must be a publie
interest applicable to a communlly of
persons to be beneflted, ihe health of the
poople !s the substrata upon which the
prosperity ol the State rests, and laws
conducive to health have always been upheld"”.

sany of the powere of & levee district and the
effects of 1ts organization given as a reason for the holding
that a levee district 1s a polltical subdivision of the state
applies with equal foree to the powers and dutles of
officlels and employes of the reepective cltles of thise
etate as well as the effectd of the chartering of such
citles and the resulis of the discharge of the duties of
the officials and employes thereof,
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The case of Sorensan v, The Superior Court,

254 Paclific 230, definin, the characteristics of a
political subtdlvision, at page 231 of the opinion guoted
with approvel the followings

"Ihese distinctive marke are, I think,
thet they embrece a certain territory and
ite Inhablitants, organized for the publie
adven tage, and not In the Interest of
particular individuels or classes; that
thelr ehlef deslpn 1s the exercise of
povernmental functions, snd that to the
electors residing within each is, to some
extent, cowmitted the power of local
povernment, to be wielded elthar wedlately
or lmmediately, within their territory,
for the pecullar beneflit oi the people
there residing. psodiecs so0 constituted
are not merely creatures of the state,
but parts of 1t, exerting the powere with
which 1t is vested for the promotion of
those leading purposes which 1t was
intended to accomplish, and according to
the spirit which asctuates our Republican
system",

I'rom the foregoin, definitions of & "poliilcal

sutdivision” of a state in the 1lisht of the dutles end
authority ot the offlecers and employes of the respective
classes of citles 1in alssourl, we reach the conclusion
that the officers of th. c¢itice of all classes In thie
setate are public officers and that the employes of such

cities are enployes of a political subdivision of the state,

within the meaning and intendant of Jectlion 13 of Article
LIV oi the Constitutlon of the Htate of ilssourl, when
such offliciale or employes have the authority to name or
appoint, a= provided in such section.
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Very truly jours,

Ul.lu.--'-ﬂl IA“M
Assistent Attornoy veneral.

Attornoy General.
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