HIGH#AYS: Authorization of stete cofficlals to take necessary steps to
secure federal aid,
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Novesber 10, 1933. ; '\H \

Honorable Louis V., Stigall, Chief Counsel,
VUissouri State Highway Department,
Jefferson City, Vissouri.

Dear 3ir:

A request under date of Oetober 31, 1933 has been received from
you for an opinicn, whieb request is in the following terms:

“As you are aware, at the present time the State Highway
Commission of Nissouriis bending every effort to let as many
contragte for road comnstruction in the various counties of the
State in order to relieve unemployment amnd seoure lissouri's
share of Federal funds under the Netionmal Industrial Hecovery
the ons of Seetion 204 of this iset regulations
he Burean of Fubliec Roads congeraing the ad-
of funds by the Federal Govermment %0 the various states
not have funds whioh are readily availsble
expediting the work,

the State Highwey Commission of lMissouri
that an spplication for an sdwvansement of $2,%500,000 of rederal
funds be made et this time in order thet the work under tiis
more rapldly. 1 would, therefore, like to
respectfully request your opinion comcerning the authority of the
State Treasurer and the State inditor 1o cooperate with the 3tate
Highway Commission in seouring this advancement; and alse to

in crder thet y-u may bave the full information conceraing the
subject, 1 s attaching hereto ssmple forms of the reguest for
edvance of funds issued by the United stetes Depertment of Agrie
culture, Buresu of Publiec Poads, the certificate tc be executed by
the State Treasurer covering the funds adwenced, and a semorandus
of procedurs and secounting requirements for advances of National
Industrisl Recovery highway funds, all issued by the Federal Govern-
ment and which are negeseary to prooure an advancement of funds,

In this comnection I believe Uection 8106, R. 5. No. 1929 will

aid you in your investigation ss to the validity of this procedure.
¥ay I also say that usnder the progedure outlined Ly the Federal
Government scme edditionsl sscounting will be made uecessary, snd
the Commission will bde glad to cooperate fully with the suditor and
Treassurer in working cut the deteils of this work,

1 would sppreciate your esarly consideration of this matter.”




2. Homorable lLouis V, “tigall November 10, 1973,

The Federal "ighway Act was exasted by Comgress in 1921 (23 U, 3,

Co Ae T00%i0nS1=25) and 1% provided s seheme for federal aid to states
feor roed Bullding, At the first extra sedsicn of the Lissouri Gewmsral
Assenbly in 1921 certain statutes were ¢nacted setting up machinery and
greanting powers to apprepriate efficiale to meke fuds frow the United
Stntes under the Pederal Highway ret available ¢ the tate of lssouri
é;zh statutes being now Revised Utatutes of Miswuri, iydYy, seetions CU93-

4 Lawa 1921, rirst ixtre Session, page 131). Before 1921 the Cenersl
Assendbly had already indicsted its poliey to mawe Lt possible for iissouri
L0 rogeive federal aid for read Wilding by the esaotment of wiat is now
Revised Stetutes of vissowri 1929, Seotion UPYL, wiieh provides se rollows:

‘See, G0, asssent to a0t of congress fur aid to state roads.~
That assent 1+ heredy given to sn act of the congress of the
United “Sates, entitled: 'iAn eet %0 provide Saat tie Jnited
Ssates s.ali aid the states in the wnstruction of rural post
rogada and for other purposes,”

of the 1921 atatutes “Seotion SlUb leaves littls doubt of toe insent of the
Legislature to suthorize Vissouri state offlolals to do whatever is necessary
to seewre nid under the redaral Aighwey Act, Jeoticn ULO6 providing im pert
as Tollows:

"Toe oommission is bersby directed to ecomply with the provisions

of any 0t of congress providing for the distribution sud ex~
penditure of funés of the United States eppropriated by congress
for nigaway constructiom, snd to comply wita uay of the rules or
conditions made by the buresu T pudblie roads of the dspartment

of agriculture, or other brangh of the United >tates government,
a0ting under the provieions of federal law in order to seeurs to
the state of vissourl funds sllotted to this ztate by the United
S%ates govercment for highway comstructior, The commiscsion is
euthorized to pay the state's preperticn cf the ceoet of reads
oonstrueted with fedsreal and stete funds out of the stets road
fund, Ainy money due Lo tue state of Missouri from the Unived
Statea, under the provisions of aush acts of songress, relating

w signwey comnstruction, suall be regeived oy ke state ireasury
and deposited in 2 separate fund, end paid cut by 1he state tressurer
on requisitions dreawn by an offieer of ihe state hignwey ecamission
on & warrsit cf the state auditor, Sald funds bejng the funds of
the fTedersl government allotted to the stats of \isscuri no approe-
pristica of tha general sese bly for the expenditure of sueh funds
shall be sosessary.®

'he sase of Logen v, katthews, H2 5, 7. 24, 999 (1932), decided by
the Suprews Court zn bane shows the attitade of thiz court Sowaed Jeotion
8106, 7That case wes & sult by eitisens sad laxpayers to esjoin tie state
Fighway Commission from losating and sonstrueting ‘dghwsy 1o, 65 so es to mise
cersain towns when Hevised Statutes Visscurl 1329 seetien ULl20 provided that
this higuwsay should pass througsh sush towms, The issue in the case was whether
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or not Seetion 8106 above gquoted should prevail against teetion 8120, when
the federal aid was conditicned upon the highwsy following the route adopted
by the ntate Highway Commission, and when the fState Highwey Commission had
resclved to comply with such oomdition even although sueh complianee violated
seetion §120, The court held that the sult could not be maisteined, a part
of the opinion beinz as followey

"seetion §120 provides that the road in question shall run
the tosns of Avelon and Tina, The federsl goverament
to allow federal sid on the road unless the ruting
was changed so a8 to run on a direet norsh and scuth

H

iine between the towms of Chillieothe and Cerrellten, which
change would locate tie road two miles west of the towns of
Awvalon snd Tins, Seetion 8106, supra, divects the commission to
comply with any set of congress and with any rules or conditions
made by the Bureau of rFublie icads of the Depertment of igrie
oulture or other branch of the United :tates government in
order t0 secure to the state of Missouri funds sllotted to

this state by the United "tates government for highway eonstruo-

tion, It appears clear from ths provisions of this statute
thet the purpose of the Legislature wes to seoure all of the
funds allotte: to the state dy the fedaral goversment for road
eonstruetion, and in order to secomplish that result it direoted
the state highwey ccamission to comply with any of the rules

or conditions made by the federal govermment,” * * + % *» &

e condition to granting federal aid, of which there is no doubdt,
and the state highwey oommission would refuse to ccmply with
the requirements made, and thus loce feder:l aid om the road,
then the intention of ths Legislature would be defeated, because
by seetion 5106 it speeifically directs the highwey commission
to comply with smy eonidition wade by the federal goverament in
order to secure federsl aild, . resscnable comnstruction of the
rederal Mighwey Aet justifies our comelusion.,* 52 S. W, 24, 992.

seotion 8106 she®s the intention of the Ceneral issembly as to its
sagerness to seeure for Vissouri federsl aild for ite roads, and Logan v.
Matthews, supre, shows & similar attitude on the part of the Susreme Court
begeuse that case z0os s0 far as to authorize the Highway Cammission even to
viclate another state statute to owmply wit: the federsl eonditions imposed,
Under these authorities there can be no doubt that the sState Highway Comuission
itself oould comply with any federal regulstions or requiresents lsaid down under
the FPederal Highwny set, end tio lideral attitude of the Jeneral issesbly and
the Jwrene Court would seen to indicate & liberalisy in construing the powers
of state officials in securing such federal aid under the PFederal Highway
Act.

The FVederal Industry Contreol set commonly known &8s the latiemsl Industry

Recovery iot (H. H. 5799, 73rd Congress, spproved June 16, 1933) ia Seetion 204
thereof provides an enlarged and supplemsntal scheme for federal aid to states
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road building., The importanse of the above anslysis of the legisle-

on in effect prior tc the Pederal Infustry Control Aet lies in the faet
et such sot seens be supplemental to and to follow the general sclene
the Federal Hig Aet, Seetion 204 of the National ladustry Comtreol
ot begins as follows:

Re2
£

d

"500, 204. (a) For the purpose of previding for emergeney
censtruction of publie highways and related projects, the
President is authorized to make grasts to the highway departe
mnents of the seversl States in an amount not less Sham
400,000,000, to bo expended by sueh departments in soecrdsnce
with the provisicns of the Federal Tighway Let, approved lNovember
9, 13521, as amended and supplemonted, axcept as provided in

this title, as follows:”

The whole of dJeetion 204 under analysis shows that 1t does not purpert o
place any heavier exsstions or oblismtions upon states seeking federsl eid
for roed building but, on the contrary, manifests a alear inteat to relex
the requirenents upon states of the Federal Highway Aot and w0 make 1t easier
rether than mere difficult for a state to seoure federal aid, so that {f

the appropriate officiels of ¥Wissouri were suthorized to take the necessary
steps to segure federal aid under the Federal lighway Aot then a fortiori
they should be able to take the less onerous steps o receive the same type
of aid under the National Indussry Comntrel Aet.

A® has been pointed out sbeve, there seems no doudt that the State
Highway Commission could do whatever is neocessary to comply with federal
requirements. As to the other state officials, particularly the treasurer
and suditor as referred %o in your request, we have found no sutherity
probibiting the execution and performanee by them of the nesessary docusents
and steys required by the federsl suthorities, and 1t is our epinion that
the variocus statutes goveraning their powers would, in the light of the favore
eble attitude of the Suprems Court toward expediting federal aid for roads,
probably be construed as suthorizing them %o the necessary complisnce. It
is not the pelicy of thils state to evade proffered gifts us can be cbserved
from R, S, Wissouri 1929, section 643, whieh provides as follows:

"see. 649. Commdssion crested to sesept devises, bequests,
domations, gifts, ete,, nade to the state, - - Whenever awy
devise, bequest, donation, gift or assigament of money, bonds

or choses in sstion, or of sny property, resl, persnal or
mixed, shall be made or offered to be aade %o this state, the
governer, attormsy-general and state treasurer, oconstituting

a commission for that purpose, shall be snd are hereby suthorized
%o receive and ssoept the sane on sush terms, ecnditions eand
limitations as may be ogreed upon detwesn the grentor, donor,

or assignor of said property sand said officiale constituting
said oommisaion, 50 that the right and title w0 shall pess %o and
vest in this stete; and sall sueh property so vested in this
state and the procesds thereof when ccllected, may be appropriated
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for educational purposes, or for sueh other purposes
as the legislature may direet.”

As to the aetion which will be necessary on the part of the state suditer,
Revised sStatutes of Vissouri 1929, ‘eetion 11404, might provide of iteslf
the proper suthorisation where it provides, in specifying the duties of the
state suditor, that "he shall * * * keep an agoount of all dedts and eredits
betweon tie state and the United Statea, or any officer or person with wom
the state may have dealinge, and of every separete fund in the treasury
suthorized by lawi"., The state treasurer could eertainly reseive the grast
(cestion ) and he eculd snd probably would be required to put it in a
spec .al Seetion 11471; lLaws of Vissouri 1933, 415) and require
security from the depositary (Chspter 72, irticle II (sections n‘w.ﬁmn
snd he oould pay ocut The interest thereca as required by law (seetion
As %o the mstter of interest it being legil and proper for the state
gifts on suek conditions as the donors might impose under Revi
seotion 643 ebove quoted, unless, of eocurse, scme positive provisien
should viclated by sueh eonditions, then no reascn
treasurer and suditor should not eomply with such conditions one
that the interes: on such fund be paid to the United “tates.
on 643 can sgsept gifts on certain conditious thea
of itself by implication suthorize such esate cfficials
red under suweh conditions to comply with them on bebalf of
the nesessary and inoidental steps required on the part
tc keep its side of the bargain,
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o above reasons it is our opiniem that 2o legal objection

nt the State fighway Commission, the state treasurer and the
state auditer from executing sueh doouments and performing such agts as are
now negessary under the rFederal Highway Aet and Seetion 2 4 of the National
Industry Contral Aet to ensble the “tate of Vissouri te apply for and receive
federal nid for road building under such enactasnts,

%
:

Yours very truly,
EDWARD H, MILLER

APPROVED: ASSLSTANT ATTORRREY GRFERAL.




