'

ELECTIONS: Registration and special election under
) the Week's Bill.

July 28, 1053.'g1/‘

Hon. Walter G. Stillwell,
Prosecuting Attorney,
Marion County,

Hannibal, Missouri.

Dear Mr, Stillwell:

Your letter of July 18, 1933, addressed to this office
in which you request an immediate opinion on the following ques-
tions, has been assigned to me for answer:

"The County Court has requested my opiniom
on the following questionmns:

1, Under the registration law passed at
the last Legislature, making it permanent
at Hennibal, will mot the registrationm
matter be handled by the new Board set up
under this law?

2. Vhat, if any, order will the county
court meke with reference to registration
at Hannibal?

3. Will mot this election come under the
registration law as does the Primary, Gem-
eral or other special election?

4. Will the County Court be required te
seleet the usual number of judges or can
they seleet & smaller number for each
precinet?

5. Can the Court reduce the number of pre-
cinets used at the last general election?

6. Will the new absentee ballot law (passed
by the last Legislature) be applicable to
this repeal election?

7. Kumber of times im how many news
must the election notice be published?
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8. How long does a newspaper have to be
in operation or business to be eligible to
publish an eleetion notice?

I am uneble to comply with their request
because I do not have at my disposal a ecopy
of the Week's Bill or other recent legisla-
tion pertinent to these questions. For your
informetion I will state that the population
of Hannibal proper at the time of the last
decenial census was approximately 23,000 and
comes withim the provisions of the new leg-
islation for permenent registration. As you
know, it is necessary that these questions be
answered immediately and I would sincerely
appreciate it if this recuest would meet with
your usual prompt attention. If for any rea-
son you find it impossible to prepare this
opinion prior to the time necessary for us to
publish notices in newspapers, I should like
to know that fact immediately."

In amswer to the first question: "Under the registration law

at the last Legislature making it permanent at Hannibal,
will not the registration matter be handled by the new Board set
up under this law?", please be eadvised that according to Seec. 30,
P+ 249, Laws of linauuri 1933, pertaining to registrationm in
eities from 10,000 to 30, ,000 in whieh class Hannibal is classified,
the present Board will hanllo the registration until 1934, said
section being as follows:

"In all eities and towns now having a board

of registretion, in which the registration of
voters has been had in accordance to law, the
board of registrlrs duly elected at the elec~

tiom of no 2, lhall constitute th
board s or or.gjig
[ ons a- !Ir until
¥§§ gonorai'_l f{on -
In answer to cquestiom #2, the only orders necessary will de
found in Sec. 20, p. 247, Session Aets of 1933, which is as follows:

"All costs of registration books and other
ecuipment needed by the board of registration
shall be furnished by the county and it is
heredby provided that the judges of the county
court shall order the coumty elerk or other
purchasing agent to furnish any necessary
equipment to the said board or its clerk for
the purpese of carrying out the provisions of
this article."
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Any orders which might be necessary under the general eleection
laws as the next section being Sec. 21, p. 247, Laws of Missouri,
1933, wherein we are referred to the chapter on electioms, said

section being as follows:

"*Al]l elections in such cities shall be
conducted in all respects as provided in
this article and subjeet to all the pro-
visions of Chapter 61, Revised Statutes
of the State of Missouri, 1929, entitled
'Elections’', so far as the same do not
eonflict with this artiecle.'"

As to question #3 wherein you ask "will not this electiom
come under the registration laws as does the primary, gemeral, or
other special election", in the striect sense of the word the coming
election is mot a speeial election or an election. While it will bde
noted in the Week's Bill that the Governor will eall a speecial
election, "***gugh delegates shall be elected 2t a special election
to be called on the date fixed by the Governor and his 0fficial
Promlamation calling said electiom. **** 1In other words, the people
will not be voting direetly on the repeal of the Eightesenth Amend-
ment, but will vote for delegates who will convenme in convention at
a later date. Under the Constitution, Art. V, there are two methods
of ratifying an amendment--by the legislatures of 3/4 of the states
or by conventions in 3/4 of the states. In the present instance
the amendment is being ratified by the conventions of the several
states.

In the case of Hawke v. Smith, Seeretary of State of Ohio,
253 U.8., l.c0. 226-227, Mr. Justice Day speaks as follows:

"This article makes provision for the

sal of amendments either by two-thirds
of both houses of Congress, of on application
of the legislatures of two-thirds of the states;
thus securing deliberation and consideration
before any change ean be proposed. The sed
change can only beecome effeetive by the rati-
fication of the legislatures of three-fourths
of the States, or by conventicns im a like num-
ber of States. The method of ratification is
left to the choiee of Congress. Both methods
of ratifieation, by 1ofialaturos or conventions,
call for action by deliberative assemblages
representative of the people, which it was
assumed would voice the will of the people.

The Fifth Artiecle is a grent of authority by
the people tec Congress. The determination of
the method of ratification is the exercise of
a national power spee¢ifically granted by the
Constitution; that power is conferred upon
Congress, and is limited to two methods, bdy
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And again omn

action of the legislatures of three-fourths
of the States, or conventions in a like
numbef of States. Dodge v. Woolsey, 18 How.
331, 348. The framers of the Constitution
might have adopted a different method.
Ratification might have been left to a vote
of the people, or to some authority of gov-
ernment other than that selected. The

of the artiele is plain, and admits
of no doubt in its interpretation. It is
not the funetion of eourts or legislative
bodies, nationmal or state, to alter the
method whieh the Constitution has fixed."

Pp. 228-229 Mr. Justice Day utters the following:

"'There c¢an be no question that the framers

of the Comstitution elearly understood and
carefully used the terms in which that instru-
ment referred to the aetion of the legislatures
of the States. When they intended that direet
action by the {:oplo should be had they were no
less aeccurate the use of apt phraseology to
earry out such purpose. 7The members of the
House of Representatives were réquired to be
chosen by the people of the several States.
Artiele 1, Seec. 2.

The constitution of Chio im its present form,
although making provision for a referendum, vests
the legislative power primarily in a Cemeral
Assembly consisting of a Semate and House of
Representatives. Article II, Sec. 1, provides:

'"The legislative power of the state shall be
vested in a general assembly consisting of &
senate and house of representatives, but the
people shall reserve to themselves the to
propose to the general assembly laws amend-
ments to the constitution, and to adopt or
rejeet the same ait the polls on a referendum
vote as hereinaffer provided.'

The argument to support the power of the State
to require the approval by the people of the
State of the ratification of amendments to the
Federal Constitution through the medium of a
referendum rests upon the proposition that the
Federal Constitution requires ratification by
the legislative action of the States through
the medium provided at the time of the proposed
approval of an amendment. This argument is
fallacious in this--ratificatioan by a state of
a constitutional amendment is not an aet of
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legislation within the proper sense of the
word. It is but the expression of the
assent of the state to a proposed amendment.'"

In a recent case of State ex rel Thomas J. Donnelly v.
George S. Meyers, Secretary of State, the same being a deecision rem-
dered by the Ohio Supreme Court, being number 24269, decided July
12, 1933, and as yet unprinted, the court said:

"Tn our opinion action in ealling of such a
convention is but a step necessary and in-
¢idental to the final action of the convention
in registering the voice of the state upon
the amendment proposed by the Congress., The
action of the legislature in performing this
function rests upon the authority of Artiecle
V of the Constitution of the United States.
It is a Federal function, which in the absence
of action by the Congress, the state legisla-
ture is authorized to perform. (Leser v.
Garnett, 258 U.S. 137; Smiley v. Holme, 285
U.S. 335). The mode of assembling the con-
vention set up in Amended Senate Bill No. 204
2;:?1&9: for a :gta by ati the oltct:rs of -
state upon :'giéggtzga he g;agg
The views of the ates for e
delegates to the conventiom will be kao!n in
advance, so that the final action of the con-
vention should be truly representative of the
will of the people upon the one special guestion
involved. The intent of Article V of the Con-
stitution of the United States will therefore
be effectuated by this action eof the state
legislature."

In view of the foregoimng authorities, we have come to the
conclusion that the permanent registration law passed by the recent
legislature is not applicable in this election of delegates. However,
Sec. 2, p. 234, Laws of Missouri 1933 is in part as follows:

"In all other respeetis, such apecial election
in esach preeinet im this state shall be con-
ducted under the provisions of the eleectiom
laws of this state, insofar as such laws will
ply and the judges and clerks of each such
iectien shall be paid in the manner provided

The Weeks Bill does not provide for gualifications of the
voters, but it is reasonable to assume that there should be some
orderly procedure in this election. From the foregoing section Jjust
quoted, we are of the opinion that a persom voting should be a
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registered voter and should vote where registered, for the reason
that said section just quoted states "shall be conducted under the
provisions of the eleection laws of this state insofar as such laws
will apply™. As to the words "shall be econducted™, in the case of
State v. Adams, Alabame Reports, 2 Stewart 231, l.c. 242, the court
in its opinion discussed the word "conducted™ as follows:

"'Does this provision, for deeiding in
the event of a tie, form a of the
‘manner of conducting the election?' If
it does, then the relator was duly elected;
if it does not, he was not. There is
certainly a great distinction between the
manner of conducting an election, and the
election itself. By 'the manner of conducting
the election' I understand the formal part
of the election, viz: the mode of voting,
the mode of receiving and registering the
votes, of computing them, ete. The word
'manner' has never been considered as in-
eluding substance, but form only, and the
word 'econducting' eertainly eannot be

us with 'effecting'. Now the giving
a casting vote is eclearly not a part of the
‘manner of condueting', but it is effecting
the election. The gualifications of the
electors is substance, the manner of deter-
mining upon those quaiirieationl is form.
Under the provision which we are considering,
it devolved upon the managers to determine
whether the voters possessed the necessary
qualifieations to vote; but the lew must
definitely prescribe those qualifications,***w

And likewise, in the case of Blake v. Valker, 23 South Carolina
Reports 517, l.¢. 525, the court said:

"It is true that the aet does provide that
the election should be conducted according
to the law governing munieipal elections

in the eity of Sparianburg, and it may be
true that, according to 2 striet and literal
consiruetion of the word 'econdueted', 1t
would not embreee 2 declaration of tﬁo result;
but if there is anything else in the act
tending to show that the legislature did not
intend to use this word in its limited sense,
then it is the duty of the eourt to give
effeet to such intention.

How, it seems to us clear that the legisla-
ture intended to apply fthe same law regulating
the munieipal election to the eleection provided
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for in the loeal option act, and that this
act must be read as if the provisions of the
fifth section of the eharter of the eity of
Spartanburg had beem incorporated into it.
So reading it, we think it menifest that the
legislature did not intend to use the word
*econducted' in its striet and limited semse,
but intended it also to embrace the decla-
ration of the result, **¥we

In view of these authorities, it is the opinion of this
department that the judges for convenience sake should have at their
command the registration books in order that they may determine the
qualified voters and in the event there is & question of qualifi-
cations of a voter, the judges should use their diseretion and if
necessary, place the prospective voter under oath.

In answer to cuestion /4, you are referred to Sec. 2, p. 234,
Laws of Missouri 1933, said section being es follows:

"For the purpose of eleeting delesates to

any conventionm to vote upon the ratifiecation
of any proposed amendment to the Constitution
of the United ctates, the Governor is hor;:I
authorized by proclamation to call a spee
election and fix the date of holding thoroor
whieh shall not be held within ninety dl{s

the date of any primary or nny general election

:n this ltato. For oa;é election
hg%o l%g% §§§E§
§§§ E fE_— anE§§
Ec §u%!¥;§
ac 5] or respects

g¥§% ve pi
such speec election in eaeh preecinet in this
state shall be conducted under the provisioans

of the election laws of this state, insofar as
such laws will apply and the judges and elerks
of each such eleetiom shall be paid in the
manner provided by law for paying the costs

of spocial elections, and 1 perform the
duties required and be subjeet to the penalties
imposed upon Judges aand clerks of elscstions
under the eleection laws of this state."
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In answer to your question #5, you are referred to See. 10189,
R.S. of Mo. 1929, said seetion being as follows:

"The county courts of the several counties
in this state shall have power to divide
any towmnship in their respective counties
into two or more election distriets, or

to establish two or more election precinets
in tomship, and to alter sueh election
distriets and preeinets from time to time
as the convenience of the inhabitants may
require.™

In answer to your question #6 as to whether or not am
absentee voter can vote in this eleetion, we herewith quote the
new section, being See. 10181, p. 219, Laws of Missouri 1933:

"Any person being a duly qualified elector
of the State of Missouwri, who expects in
the eourse of his business or duties to de
absent from the county in whieh he is a
qualified elector om the day of holding any
special, general or primary eleection at
whieh any presidential preferenee is indi-
cated or any candidates are chosen or elected
for any congressional, state, distriet,
county, tornr, eity, v:llaatl,‘ prociiut o:*r
Judicial offices or at whie M_t_gy_

E’%”u are submitted, may vote a
such election as hereinaftér provided."

In view of our opinion holding that this is not an election
in the striet semse of the word, the reasons for which have been
given under question #3, we naturally come to the conelusion that
the absentee voter cannot vote in this election. The words
"questions of public poliey" should mot apply im this eleetion for
the reasons as stated under question #3; the people are not voting
directly on the question of the repeal of the Eighteenth Amendment,
but for the delegates who will later assemble in conventions,

In answer to your question #7 dealing with the election
notice, you are ageain referred to the Week's Bill, See. 13, p. 237,
Laws of Missouri 1933, whieh is as follows:

"Hotice of the proposed amendwent and the

time and place of electing delegates to any
convention called under the provisions of

this aet to vote u the ratification thereof,
shall bepublished by the authority and in the
manner provided by law for the publication of
notices of amendments to the Constitutiom of the
State of Missouri."
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Your County Clerk will, no doubt, receive additional informa-
tion and instruetions from the Seeretary of State with regard to
the printing of the notices,

Lastly, cuestion 78 relates to the length of time the news-
paper must be in operation to ish an eleotion notice. Sec.
s Pe 508, Lawe of Mi 1931 1e as follows:

"All ¢ advertisencnts and orders of pud-
lication recuired by law to be nade, and all
publications affeeting the title to real
te, mxw:m in some daily, trie
weekly, semi or weekly mm of general
tion in the eounty where loeoa end which
shall have been admitted to the post office as
seeond class matter ia the ¢ity of pudblicatiom;
Sioedy T0r 2 porle o g T Sik mavea-1ioe
& pe a
olintarily engaged as
egreed to pey a stated price
subsoript for a definite peried of time.
Provided, thet whem @ publie motiee recuired by
law to be published once & week, for a givea number
of weeks, shall be published in e daily, trie.

or newspaper, the notiee
a wook on same day of cach

:

shall ap onee
woek, farther provided, that every affidavit
to proef publieation shall state that the

of
per in whiech sueh notiee was published has
o with the provisions of this aet, All
or parts of laws in confliet with this section,
19796, 15779, 763l, 7632,
and ﬂ.msuznucrlim.l s are
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It is the opinion of this department that this seection

should be so construed as to ineclude the present eleection.

Respeetfully submitted,

OLLIVER W. NOLEN,
Assistant Attorney General.

APPROVED:

ROY MOKITTRICK,
Attorney General




