- .d oversser may not appoint sons to enploynent——
o ggunty Qourt may remove or removable by quo warranto.
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Hone Walter G. .tillwell
Prosecuting Aitorney
Marion County

Hannibal, Mis-ouri

Jenxr Uirxs

Je wish to scknowledge your letter of April 26th, 1933,
wiiech is am followas

"yeveral lays ago a petitiom (the covy of w iech
is hereto attacned) was filcd with the clurk of
the Couunty Court of ¢ i35 county. At . meetin
of sald Court, I was ianstruoted $o secu e from
your office an opilalon on same. The gquestions
beins pertinent ares

le Agssuming the frets as menticused in tihis
petition to be true, has Hichard ¥ry, road
overseer of Distriet v.e in Marion County,
forfeited 1is right to hold office for
violating the Anti-¥ potism provision of
2.0 constitution of the iusate of Misscuri
the pertinant part of ihe Constitution be
jeotion 13 of '‘rtlcle 14 and prge 157.

3e If your =aswer tuv question one 18 in
the affirmative wd the cuestion of the
astusl commiesion of these deeds is brougnt
in issue, what 13 the prover .roceedure to
fol.ow in removing Fry from office.

do Has tuc Couaty Court, the body waking
the nppolntment, the right to deternine the
{sues of the fiwgis iuvolved.

4, Assuming th t Rlchaxrd Fry did not dir-
e0tly appoint 'is sons but th t =221d sons
were opp.inted elther by the County Court

or the County High-way lngineer, would this
ve a violstion o? the Anti-Ydepotism provieion
£ vhe conatitution.

The Court 13 anxious to h ve ti:is oninion and I would
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appreciate receiving your usual prompt
attention.”

You ask four distincet cuestions. The 7irst one being based
solely upon the faots shown ia a cuuy of o petition, enclosed
with your letter, filed before the cuunty court of your county,
The copy of petition plainly states that the road overseer did
name and appolnt two scns o render serXvice to nis Jdistriet,
while he the road ,verseer was nct'ng in th t capacity,

It 1s our ovinion, ruasumns h relnafter discusned, that if the
faots are true =8 staoted in the petition, then the road overseor
has forfeited nie »ight to hold office for vioclating the conzti-
tutional provision Jegtion 13 of Artiecle 14, termed Nepotiam
provision.

Section 13 of Article 14 of the Gounstitution of Miswouri is
ag follows?

"Any publiec officer or employee of thils state

or of any political subdivision thereof who

shall, b, virtue of said office or employment,
hove the right to maue or aspoint any person

tc render cervice to the Htate or to any political
subdivision thereof, and who shall name or

appoint to such service any relative within the
fourth degree, either by consanguinity or ffinity,
sh'1l ta reby forfeilt is or her ofice or emplop-
ment, *

From the plain langusge of the above seotion it will b seen
that necescary f-ots must exiat befor: a persom ¢ uld be gullty
of viclation shercof,

The cuestion arises as to whother or not a road overseer is
a public officer or employee, =.d if he muy ..ome or mppoint -ny persen
to rencier service tu- the tate or %o any political subdivision thereof,
by virtue of .19 office or ecrployment.

Section 7870 i, 8. MHo. 1Y38, provides for the appoi tment
of rond oversecrs., And seotlion 58?3 R, 3. Vo, 1928, provides for
a bond to re execu ed by s .en overseers. Other ao.%tona of Chapter
42, Article 3, . L. Mo. 1928, define the (uties of uverse-rs.
in reading the stotutory provisiuns relating to road overseers,
tne only couciusion logleally deductible is th-t a road overseer
is 2 public officer or e:ployee of - politicnl dubiivision of the
state and that such officer or employee by virtue of iis emvloy-
ment must perform certain duties relative to the roands in iie
district. It must necessarily follow, although, not specifically
provided for, th t he would have the right to hire or appoing
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persons to assist hiw in porr{mauc the duties 1.pvsed by sald article
and chapter supra,

In the case of ltate ex inf. Noruan, “ros. Atty., v. Ellis,
Cireuit Merk. Sase v. Hall, Clerk of County Court o} Jtone County,
8 8, 9. (8nd) 363, the Sup. ¢t. of Mo. In Banec, held that Seotion
13, Article 14 of the Constitution was self-exceuting., The Court
in its opinion at page 3686 said the followingt

"‘rh; general rule is thus stated in 12 C. J.
p. 728

‘Constitutional provisions are self-
executing when there is a manifest in-
tention that they ahould go iateo imsedlate
effect, and nv aneillaxy legislation is
nec saary to the enjoymeant of a right
given, or the eaforcement of a duty
inposed,’

And Murthoer, page 7303

*A conetitutional provision designed
to remove an existing misahief should
nevar bYe construed as dependent for
1t2 efficliency and oper-tion on the
legislative will,*

And further from i1tz opdaion 2t page 3663

“The debate in the Comntitutioanl Convention
which put forward section 13 as an amendnent
to the Constitution shows that 1t was intended
to be self-enforeing. It was assumed that no
legisiative aet would be necesdary to put it
into effeet. One reason why 1t i¢ se.f-ezecu-
ting is because some of th vory astate offielials
affected by it should not be depended upon %o
put 1% into foree. It was ing as Juoted
from Corpus Juris above, to put 1t 'beyond the
powex of the leglalature to rendexr sueh pro-
visions nugatery by refusing to pase laws to
carry them into «ffeot.' That was clear in the
debates.”

And fursher:

“Jeotion 13 pronounces a forfeiture upon the
comuission of the ot condemned. I1If anything
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dore is roequired, seotion articlie 6, of
the Comstitution, iavests Supreme Court
with power to issue write of habeas eorpus,
wendamue, quo warranto, ete. There a method
i2 provided in the Constitution for removal
of an officer who has forfelted his offiee
under seotion 13, «nd seetion 7 gvuld wot

apply on any Sheory."

The court in tiils case also held that the prosecuting attorney
hos authority to institute quo warranto proceedings in the Supreme
Court the same as the Attoraney Genural,

geetion 7870 R, 8. Mo. 1939, among other things, provides that
the road overscer shall be appointed by the eounty court at the
February term of saild court, and th-t his compensation i3 to be fixed
by the county court ammually in the month of March by order of
record. There 1s nothing th t provides the length of term that
ne shall serve.

The genersl rule of law as declared in 48 Corpus Juris, p. 964,
with respect to an indefinite temure, is assfol lows:

*%iere the ter. of office is wot fixed by :
law, the officer ia reg rded ns holding as

the will of the appointing power, even though
the appoiating power at empis to fix a definite
term, snd an of ficer removable nt the pleasure
of the appolnting power has, in the strict

mem ing of the word, no *term® of offioe.* * **

Ve therefo.e hold t¢ the condélusion that the county eourt has
the right to appoint, and such appointee holds at the pleasure of
the “ppointing power, unle=s ot erwvise eontracted, and with the right
%o Lire goes the right to remove.

If, therefore, s road uverasser has clesxly forfelited 1.1z right
to hold office, then the county court by virtue of 1tas right of
Lppointment, (no defiiite term fixed for the office for such overseer)
would have pow:? to determine the fagts and remove sald over-
seer, lowever, let us ascume th:'t she road overscer would not
surrender is office ufter belng requested or told by the cuunty court
th 't bile services were at an end becnuse of viclating the nepotiem
provision, then what steps re negessary to oust ./im? In sueh a
case guo warranto proceedings should be instituted to remove him,
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You h ve authority under thce statutes to institute such setiom

From the zbove and foreguing we are of the opinion that your
first question should be aaswered in the affirmctive. In answer to
your second -~nd tulrd (ueastions, we are of the opinion thot the
oounty court has the right to remove such road overceer for cause,
and 1f the overseer dovs not quit his euployment, then (uo warranto
progesedings 1s ibe proper prucedure for removal,

As to your fourth guestion: If such overseer dirvotly appoints
bis sons then, of course, he violates the econstitutional provision
as =20t out supra. The coaverse of t 16 would be true 1f he did
not a point his sons. lowever, the faots surrounding the eaplo t
of Ids sons should be closely serutinized for if such overseer
collusion, scheme or plan had nis sons appointed by otherssolely to
evade the constitutional provision, then he 12 not aeting in good
falth and the agts of thv county court or highway engineer would
be in reality his aet. .

Yours very Sruly,

JAMES L, HORNBOUTEL,
Assiatnant Attorney General,

APPROVED

Attorney Generai.
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