COS8T8: ‘ Informant in insanity matter may be
' required to give bond for costs under
I/ 7\ Section 1237 if non-resident before
¢ suit is commenced, and if a resident
0 and unsettled in his affairs, may be
required to give security under Sec-
tion 1338 after suit is commenced.
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e are acknowledging receint of vour letter of July
28, 1933, in whieh vyou ingquire as followse:

"¥1ill you please give me an opinion 2e¢ to whether
or n>t a Probate Judze hag te pnower and authority
to conel an informant in an insanity matter to

give bond or security for costs, before issuing
procees to the nerson alleged to be of ungound nmind?

%#ill aporeciate your opinion in the above matter.®
Section 1337, R, S. Mo, 19239, providss as follows:

"In all actiong on of fice bonds for the use of any
person, actions on the biynds of executore, z2dminis-
tratore or gusrdiane, oul tem a2ctions, actions on
penal statutes when the pen2lty i= given to the in-
former, and in 2ll civil cases when the ~laintiff or
pergson for whose use the action is to be commenced
shall not be a resident of thieg etate, the onlaintiff
or nergon for ~hose use the action is to be ecommenced
shall, before he institutes such suit, file with the
clerk of the court in which the acticn is to be comen-
ced the written undertaking of some verson, being a
reslident of this state, whereby he shall acknowledge
himeelf bound to nay all costs w:ieh may acerue in
such action; and if any such aetion ghall be commenced
without filine sueh undertaking; or denceiting with
the clerk of the court in which said suit is brought,
a sum of m-ney sufficient to vay all cogts that may
accrue in the case, subject to be increased at any
time, whenever the court may deem proper, and by its
crder of record resulre, the court, on motion, may
dismigs the same, unlecs such undertaking be filed

or sum of m-ney be denocited before the motion is
determined, and thie attornev of the nlaintiff shall
be ruled %o nay all coets accruing therein,”

Section 1238, R, 8, Yo. 19239, provides as follows:
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*If, at any time after the commencement of any suit by
a resident of this state, he shall become non-resident,
or in any case the court shall be satisfied that any

oqo plaintiff ie unsble to nay the costs of suit, or that

he is g0 unsettled as to endanger the officers of the
court with respect to their legel demands, the court shall,
on motion of the defendant or any officer of the court,
rule the plaintiff, on or before the day in suc rule
named, to give security for the payment of the costs

in such suit; and if such nlaintiff shall fail, on or
before the day in such rule named, to file the under-
taking of some respongible person, being a resident of
this state, whereby he shall bind himself to nay 211
costs whicih have accrued or may accrue in such action,

or deposit with the clerk of the court in which s=id

guit ie pending a sum of money sufficient to nay all
cogts that have accrued or will probably accrue in the
case, subject to bDe increased at any time whenever the
court may deem proper a2nd by ite order reguire, the court
may, on motion, dismiss the suit unlese such undertaking
ehall be filed or sum of money deposited before the
motion is determined,"

Under Section 1237 above, if the informant be a non-
resident he may be recuired to give bond before he institutes
such suit. JIf, however, the informant ie not a non-resident
or does not become a non-resident, the court, after the
com~ence=ent of any suit, if the court is satisfied that the
informant is uneettled in hie affairs, may on motion of the
defendant or any officer of the court, rule the informant
to give security for coets, and make an order accordingly.

A failure to comply with the order requiring security would
warrant the dismissal of the action.

Section 455 1. S. Yo, 1929, nrovides as follows:

*If the person alleged to be insafe shall be discliarged,
the coest shall be paid bv the person at whose inctance
the nroceeding is had, unless gaid person be an officer,
acting officizlly according to the nrovisions of thie
article, in which case the costs shall be paid by the
county."

Under Section 455, if the alleged insame person is die-
charged, the cost shall be naid by the person at whose
instance the vproceeding was had, unleee the said person be
an officer. It is apparent from Section 455 that the costs
must be paid by the informant when the alleged insesne nerson
is diescharged; such being true, the Probate Court, under
general authority conferred in Sections 1237 a2nd 1238, would
have authority to resuire a bond or security according to
the faets in the case. Section 724 R. S, Mo, 1929, provides
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as follows:

*Suits may be instituted in courte of record, except
when the statute law of this state otherwise nrovides
cither, first, by filing in the office of the clerk of
the proper court a petition setting forth the nlaintiff's
cause or causes of action, and the remedv sought, and

by the voluntary apnearance of the adverse varty thereto;
or, second, by filing such netition in such office, :
and suing out thierzon a writ of sumi.ons againet the
person or of attacmemt azainet the property of the
defendant, The filing of a petition in a court of
record, or a statement or account before a court not

of record, and suing out of process therein, shall be
tzken and deemed the commencement of a suit."

Under Section 734 a suit isg not comnenced until the
petition ie filed and the defendant enters his voluntary
appearance or a writ of summons is issued to the defendant,
Tnder Section 1237, the court may reguire the informant,
when that Section applies, to give bond before he commences
a suit., “'nder Section 1238, however, security cannot be
recuired until after suit hee been commenced,and a suit ie
commenced when the petition is filed and the writ of summons
igrued, “tate ex rel v. Bates, 280 S, W, 4230, The mere
filing of the petition is not a commencement of the suit,
but the filing of the vetition plus the 1iscuing of the
writ is the commencement of the suit. It ie ondy under
Section 1237 that bond may be required before suit is com-
menced. If the facts are such 29 bring it =ithin “ection
1238, then you a= Probate Judge would not have aunt'ority teo
require a security until after process wos issued, the
procese, however, need not necesparily be served because
the suit is commenced by the filing of the petition and
the iesuance of orocess.

It ig, therefore, the oninion of t ig Denartment that
if the informant is 2 noneresident he may be required to
rive bond before the commencerent of the suit., If, however,
the informant is a resident of the State and security ie
recuired by an order of court becsuge the informant is
uncsettled in hie affairs, then he may be required to give
euch security after the suit is commenced by the filing
of the petition and the issuance of process. In other worde,
if he be a non-resident he may be required to give bond
before process is issued; if he is a resident, he may be
reguired to give security for coste upon order duly made
after the petition is filed and the procees ies issued. 1If
he ig a resident he cannot be reouired to give the bond
reoguired in “ection 1237, and he cannot be required to give
security for costs under “ection 1238 until after the
commencement of the suit, which ie by filing the vnetition
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and issuance of process, which gives tie court jurisdiction
in the c=ase,

Very truly youre,

gm e

Asslistant Attornevy neﬁgz;l.

AFPROVED:

Attornev Ceneral.
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