
APPROPRI \TIOt : Sec . 2- a of House Bill 645 i s unconstitutional . 
BLIIrn rnrc:oior FU!"D : Stn"pl us of fund after payment to pensioners 

and providin~ for a dequate support of Commi ssi on 
oust be tranoforrod , if ~t all , to Public 
School Pund created undor and by virtue of 
Soc . 6 of ;xt. XI 

June 10 , 1933. 

Hon. Forrest Smith 
St a te ~ud1tor 
Jeffer son City t r~i::'SO\.i.ri 

Dear Sir : 

~e are in race:~t of' your request for an opinion 
da ted May 24 , 19-r; , uLich is as follows : 

' "fl. B. No . 645 , passed b:r t ho 
l not Session of tho Logiolaturo , sot 
aside one- third of the St a te Revcnuo 
into t he Public School Moneys Fund , 
nd a lso transferred and appropria ted 

from tho Blind Pensio~ F~,d to t ho 
support of t'1e I'ree rublio Schools . 

Tho portion of t'-.1!! Bill in which 
I am particularly i terested is Sec. 2 , 
tran~forring $700 , 000 from the 0 lind 
Pension Fm1d to t ho ::?ablic School 'und . 

- ''Caa this '.Pransfor bo locally 
modo? ' " 

It is the opinion of this department that t'1o 700 , 000 
r oforrod to in Houso Bill numbered 645 cannot bo lor.ully tr~ns­
f errod fron tho Blind Pension Fund to any fund ot~or t han t he 
Public School Fund created under and by virtuo of 3cc . 6 of ~rt . 
XI of tho Cor.sti tution of }•issouri . It is also the opinion of 
this dopert ent that House Bill 645 i s not sufficient to tr~nsfer 
said ,.,700 , 000 f'rom t he Blind Pension Fund to t he Fublic ,chool 
Fund referred to above . 

The opi .,i .1a expressed above are predica ted upon the 
following reasons : 

Sec . 47 f)f J\.rt . IV of tho Constituti on of 
?~issouri provides for the 3lind .~:'ensi o.., 
Fund in the followinr l anguage : 

"That tho C'.ener a l ssembly of t he State 
of 1'issouri shall cause an annual tux of not 
less than one-h~lf of ono cont nor more than 
thrPe oentr on t~e ono hundred doll ar E valua­
tion of t~o ta~~ble pronort~ of t~eis ~~oftnd be levied for tne purpo~e or prov1a n, u un 
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to be devoted i n t ho manner provided by 
l ew to the ~nsioning of tho deserving 
blind. If any balance sh~:l oxist :- such 
f und after t he deserving blind heve boon 
pensioned , thon the same , or so uuoh t ;oroof 
as nay be necessary, nay be uoed for the 
support of the co1 issio·"' for the blind . 
/,nd if t"1oro nhall be a bal _ ":lce in said 
r und-att cr t he blinu-have beon pcnni oned 
and tho co~1ission for the tlind has r eceived 
adequate l;.Jupport , then the same shall~ 
transferred to t 10 n;"sv o F • 
s~IJ ~ax snairsc-iev1ed and collec t ed an­
m:. ll7r in the same manner ?..ft other "t ate 
t~xes nre levied and col1octad, und such 
fund n'1all be subject to _ppropriation for 
above purposes by t 10 General ssembly. " 

Under tho a ove section of t 1e ConGtitution it appe•rs 
that if ther e occurs a bal~nce in th~ : lind Pension Fund £f ter 
tho deserving bl ind have been pensio1ed ~nd tho Coiru1i ss ion f or 
th.e Bl ind has r eceived adequate support , then such ba l ance , if 
any, must be transferred to the "Public School ;'und. " 

The question her. presented is : ~ .!,[ neant ~ 'l ublic 
<;ohool Pundn ns used in the above auoted n t of ~eo . 47, r t . 
IV of tho Consti'tutTon? - - - -___ ......,.=..;.;:;:...;..;;;,..;.;;;;..;..;;;;, ... 

I t is an elementary rule of construction that all writin~s , 
nhother they be lnn~ , deeds , wills , ccntracts or constitution~, 
must bo construed ~n a whol e and not in detached fr ~r ,ont s or iso­
l a ted sections . ( 0c : State v . Adkins , ~25 s . w. 981! 284 ~'o . 680 ; 
St ate ex rcl Citv of Car tha&re:V. HBOc1:n.arn , 229 s . 1. 078 , 287 :~o . 
184} --- - -

Under the above r ule of consturction wo ~ind on exami na tion 
of the entire Constitution that the only reforo ce ronde elsewhere 
to e:. "Public School ,uid " is to be found in 3oo. 6 of rt . XI of 
tho Constitutic"l ; 11, nee , we construe tho fund r eferr ed to in ~.eo . 
47 of rt. IV ~ s t"o "I'ublic School Fund" to be the fund crea ted 
under and by virtue of Sec . 6 of Art . XI which , as we will herein­
after disclose , is a permanent school fund from whi ch only t he 
i ncome t~1erofDom can be expended. 

Posni bly it could be ar guod tha t the above reasoning does 
not appl y in view of t he f~ ct that t hat part of Sec . 47 of Art . 
IV which provides far t 1e ~lind Pensi on rund was not adopted UPtll 
November 2 , 1920 , whereas, vee . 6 of xt . XI w~s adopted in 18 75 ; 
but i n our opinion this ar~ent is unavt iling for t le r eason th.~t 
a t t hat time (and oven now) no other school fund provi ded f or 
either by statute or by constituti on bore the name 'Iublio School 
Fund~ oxoopt ~oc . 6 of Art . XI heretof or e considered. (For an 
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excellent history of sc...,ool fnnds in tllio state , we refer 
you to an opinion rendered by the former Assistant ~ ttorney 
Gener al, 'alter E . Sloat , dated J'1!1uary 2 , 1933, which we 
undorstEnd is in your files a t t~e present time ; but note , 
however, thr t said opinlon is U"JOn a different in~uiry from 
t hat here mode and involves differ ent principles. } 

S1nco the 'Fublic School Fund" mentioned in .,)oc . 4 7 
of Art . IV of the Conztitution (Blind Pen r ion ,oction) i s t he 
sane fund 3S created in Joe . 6 of .rt . I , t'en the ot r~lus 
moneys , if an~ , cont~tned in the Blind ~onsion Fund ous~ be 
transferred , if .at all , to the school fund roforrod to i n sa id 
Sec . 6 of rt . XI , and no other . 

Is .House Bill G45 l egally sufficient to transfer t ho 
~700,000 therein .. entioncd to t' c "Public ..,c""ool Fund " croPtcd 

under and by virtue of ,ec . 6 of Art . Y.I? Soc . 2- a of Tiouso 
~ill 645 is ao f ollons : 

''There is hereby set aside to t he 
credit of tho public school ~~nd and 
appropriated to tho support of the free 
public schools ~r tnc state for t o per iod 
bcginninr Uarcl. 1,1 "'"'3 , and endimg ..... rc'" 
1, 1934, t\o SUI Of JOVCn Hundred Thousand 
Dollars ( 700 , 000. ~) of the baltnce ro..., 
mai:'linl in the st. to treasury to tne crcdi t 
of the fund for pcnaionin t he deserving 
blind , as such fund has been acc~ul ted 
under the provisions of Secti on 4 ? , rticle 
IV , of the C ~stitution of t1in St a te , and 
.rt iclo 1, Ch Apter 51, of t he -evised St 3tutes 
of Missouri, 1929 , Vlhich al ount of J OV01l 
Hundred Theus md ollars ( •. 700 , 000 . 0 ) i s 
i n oxcoss of tho requirem~ ts of said section 
4? , rticlc IV , of the Consti t.ution anu .rti­
clo 1 , Chapter El . Revised ~t tutos of 1929 , 
to penc;i on t 11c dcserv .ine; blind and to i vc 
adequate support to tho Co ission for tho 
Blind , and is avail blc w1cler the terms of 
said section 4? , rticle IV of t '10 Consti tu­
t i on for ~urposos herein sot forth . a id 
f unds bore by e:ppropri a t ed sln 11 be apT"tortioned 
and distributed for the support of tho froe 
public scl.1ools for the period herein speci­
fied by l aw. " 

It is apparent from the above section ths t tho Legisl ature in·tonded 
to transf er said --10unt of ooney frotl th9 "Blind Pension Fund 1 

to the 'Public ')chool :'und" so t•,at t'1c rholo of sC'Iid fund co·.llr' 
be ap~o_rtionod to t he various school s of t ic state between March 1 

' 1933 and March 1 , 1934. 
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It is the opi~ion of this dopart mont that the Leeislature 
had no right to provide that moneys properly belonl"'in~ to t he 
"Public 3chool Fund" coul.d be used in the above m .... nner . Seo . 6 
of Art . XI providinr for the "Public School 'F'und" is as f ollows : 

1 :he p.rocoodo of all l ands that have 
been or hereafter may be grunted by the 
United States to this State , and not other-
wise ro: .. 1.0d by this State or the 
United Statos;rlso , all moneys , stocks , 
bonds , l ands ~d other property now belong­
ing to any ~tato f und for purposes of 
education; a l so , the net proceed& of all 
s ales of l ands and other property ~d effects 
that may accrue to tho ~tote by eschea~ , f rom 
uncle d dividends and distributive s1dres 
of the est ates of deceased persons ; al so , any 
proceeds of tho sales of t~1c public lands 
which may have boon or hore'ftor may bo pa id 
over to this St ate (if CO!t~=Tess will consent 
t o such appropriatir~ ) ; also , all other grant& , 
~ifts or devises thtt h vc been , or horo{fter 
may be , mode to this St te , and not other wise 
appropriated by the St e +.e or the terms of t ho 
grant , gift or devise ' s 11 be ~ intal .!h2. 
Sta~e treasury, end socurof, Invested en 
sa credly ¥eservooas a 1U. .)!,rc sCHoOL ; 
the annua i ncome ofwnicil fund , togot~wi th 
so-muon or tho ord!nary regenue of the t a te as 
ma be by low set apart for that purpos~ , shall 
be fai thfullv appronriated for est9bl1ahi nr" 
aLd maintai~ lnr t1o free nuOIIc schools an~ tho 
Jtato university in thi s ar ticl e provide!:rorA 
_.ill. _:.illll'!f.. u •t!;H ~ £._ POS TSO~VCR 1 ' 

Under the above section of tho Constitu~i cn ~nd the cases 
sonstruinl sl~ilar oections of t~c ~o~stitution (flu1lroad v. 
G1l der s l eovo, 155 Ho . A., 1 . c . 379 ) , i t was the :Intenti on- of 
the framers o£ the Constituti o:::1 to provide n ncr!l ner.t fund--
a fund , the corpus of which \'las to r emain intact .... nd not to " o 
dissipated , ie . , only t~10 iJ1COOe therefrom \1as to oo expendod. 
Ther efore , that nart of House Hill 645 providir.g for t~e appor ­
tionment of the 0700 , ooo. be tween l.!arch l , 1933 , and I arch 1 , :t.934 
is contrar y to the Constitution; ru1d undor such circunstanoos 
the Constitution , of course , prov ils . ( ~a : St a te ex r e l 
Br adshaw !.• II.aclanann. 276 1 o. 600 . - -

Notwi thstancling tho fact thr t the l .. ogisluture in sa id 
House Bill has used tho words '"·Publl~ J ohool Fund , it is tho 
opinion of this department t hat a ... id Tiou::;o ill is inoff'ectun.l 
to transfer the said sum of ~700 ,000 to ·:;he "Publi c School Fund" 
mentioned in Soc . 6 of ~t. XI of the c~nstitut ion , and i s 
ineffectual for nny purpooo . 
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In~ Corpus J uris , l?.• ~. it i s said : 

"Tho effect of judici al decisions 
declqri~~ particulcr statutes unconstitu­
tional and void has been ciscussad olseifher e 
i n t his work. A statute mfy , however , be i n 
po.r t cor.st i tutional end in part unconsti t u­
tionol, nd if tho parts are wholly i ndependent 
of Ot.C11 ot'1or, that oh i s constitutional may 
stc:. nd l7l ile ·i.ha t whio. 1s unconsti tutivna.l 
will be rejected , and ~his rul pplios , even 
though the constitutional und constituti onal 
parts are ir: tho ~.~..,e section o: t:1e act J but 
i f t he norts are insenarabl{ connected witn-­
cacs-otner th~ntire statu 0 wi ll be held .............. -.-.-.... . ---void, " 

A t est for determining whether or not a statute is severabl e 
within the meuninr of the above rule of l ·u is given in t~e same 
volume of Cornus Juris on ~· G42 , as follows : 

n':lhether the va lid or invulid :par ts of 
a statuto are indcponcent and separable , or 
intor- dopondcnt , is a ( ues ion of construct i on 
and of lagislat ive intent , and in doteroini nc 
tho quont ion the rule is that if' , w'1en the 
inve lid pert i s stricken out , thr...t ~hic1 1 ro " ins 
is c ocplete in itself and capable of beinc, exe­
cuted i n uccordance \'lith t·,c app: rent legisla tive 
intent , wholly independent on t• at uhich was 
r ejected , it must be suRt•dped to thr t extcnt J 
*,.,"'** In other words , t'1o whol e act wil l be 
decl ared invalid where t he unoonsti tutionr. l 
pPrt is so connected wi t 11 the r or.ainder or wi t h 
t "lo coner'"'l scheme , that i·t cannot be stricken 
out without Ptrllcin t he locisl~tive intent i n­
eff'oct1vo , or is of cue 1~J.port t"rt't , without it 
the other Hnrt'SYroul dCO'use ree~not cont em=­
PIUted or eoircd l?X tho i cc isl uturo:c>r i s t he 
consiaera tioi' und 1ndUC'O ·ent of the \7'1ol e act . 
*"'1c **" 

The -bove principles enunciated in Corpus Juris have been ad9pted 
in t his s tate . 

3 t ate v. Gor don, 188 s . v. 1 60 , 268 Mo . ?13 ; 
St nto !:• Lollis , 33 . • ,{. ( 2d ) 98 . 

\ppl yi ne the forecoinr principl es to the section of the stt:. ­
ute her o under conoideration, it is the opinion of tllis de AJ.r tmcnt 
t hat said par t of the sta tute providing for tho unconstituti onal 
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restra i nts upon tho use of t he fund involved is so muc~ a part of 
the expressed intention of tho LeGislature ~nd so inter-mingled 
with that p~rt of the section providing for the transfer of the 
money fro:1 th "Blind T-ension Fund" to t'1o 'Fublic 3chool li'und" 
as to render the entire section unconstitution1 l . In other words , 
it is our opinion that t'le Leginl-;.ture did not intend to transfer 
the $700 , 000 into tho ''Public '1 chool ::'und'' as that tern is uned 
i n Sec . 6 of rt . ~I of t ho Constitution duo to tlo restraininc; 
provision heretofore considered, and h~~co , tl e entire nection un­
der tho decinior~ 1erctoforc cited is IDlconstitution•l , void, and 
of no effect. 

In renderinG the • bove opini .~.1 , we are not unmindful of the 
grea t need for funds on behalf of our public school s , but we find 
oursel'-es bound bv ~he principle correct!~ expressed in St a te 
ex rel "";lsas v . r.assouri ll~lanen • s Compensation Com..":l1ss1on , !! s . w. 
T2dr-?96, 3l8 ~o . i 004 , as follows : 

APPROVED : 

PBM: AH 

"Nor can we change tho Constitution 
by nero force of our opinion, juot bec<~use 
some hardships may be occasioned by follow­
ins the ~rmsti tution. n 

tit>y bc...:i ttrick, 
Attorney General 

Respectfully submitted , 

PO'.'IELL B . ::ciL\.!~Y t 
'ssist~nt _tt~noy C~nornl . 


