APFROPRIATION: Sec, 2-a of House Bill 645 is unconstitutional,

BLIND PENSION FUIND: Surplus of fund after payment to pensioners
and providing for adequate support of Commission
nmust be transferred, if at a2ll, to Publie
School Tund created under and by virtue of
Sece 6 of Art, XI

June 10, 1933.

Hon, Forrest Smith
State iuditor
Jefferson City, Missouri

Dear Sir:

We are in receipt of your recuest for an opinion
dated May 24, 1933, which is as follows:

*"H, B, No, 645, passed by the
last Session of the lLegislature, set
aside one-third of the State Revenue
into the Publie School Moneys Fund
nnd also transferred and appropria%ed
from the Blind Pension Fund to the
support of the Free Public Schools,
The portion of this Bill in whiech
I am particularly interested is Sec, 21,
transferring {700,000 from the Blind
Pension Tund to the Public School Tund,
. = "Can this Transfer be legally
made?*"

It is the opinion of this department that the 700,000
referred to in House Bill numbered 645 eannot be legally transe
ferred from the Blind Pension Fund to any fund other than the
Public School Fund created under and by virtue of See. 6 of Art,
XI of the Constitution of Missowri, It is also the opinion of
this department that House Bill 645 is not sufficient to transfer
said $700,000 from the Blind Pension Fund to the FPublie School
Fund referred to above,

The opiniqQns expressed above are predicated upon the
following reasons:

Sece 47 of Apt, IV of the Constitution of
Missouri provides for the Blind Pension
Fund in the following lancuage:

"That the Ceneral Assembly of the State
of Missouril shall cause an annual tax of not
less than one<half of one cent nor more than

three eents on the one hundred dollars valua=

tion of tne tazable ‘BRoperyy of Ua:nfe ok
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to be devoted in the manner provided by

law to the pensioning of the deserving
blind, If eny balance shall exist in such
fund after the deserving blind have been
pensioned, then the same, or so much thereof
as nay be necessary, may be used for the
support of the commlssion for the blind,

And if there shall be s balance in said
Tund after the blind have been pensioned
and the commission for the tlind has received
adequate support, then the same ghell be

transferred to the PLOLIC S0 D,
B5a1d tax shall be levied and collected an-
nually in the same manner as other State
taxes are levied and collected, and such
fund shall be subjeet to appropriation for
above purposes by the General 'ssembly,"

Under the =z ove seetion of the Constitution it appears
that if there occurs a balance in the Elind Pension Fund after
the deserving blind have been pensioned and the Commission far
the Blind has received adequate support, then such balance, if
any, must be transferred to the "Publie School Fund,"

The question ‘her presented ist That is meant %; "Fublic
School r'und" es used in the above guoted part of Sece 47, ‘ri,
the Constitution?

It is an elementary rule of construction that all writings,
whether they be laws, deeds, wills, ccntracts or constitutiong
must be construed as a whole and not in detached Trapgments or iao-

lated sections. (Seg: State v._Ad 225 3, W, 981, 284 Mo, 6803
State ex rel City __?f%‘g‘?ﬁtg'@. vﬁh 229 S. W, 1078, 287 Mo.

Under the above rule of consturction we find on examination
of the entire Constitution that the only reference made elsewhere
to a "Public School Fund" is to be found in See, 6 Of Art. XI of
the Constitution; hence, we construe the fund referred to in Sec,
47 of \rte IV as the "Public School Mund”™ to be the fund created
under and by virtue of 3ec, 6 of Art, XI which, as we will herein-
after disclose, is a permangnt school fund from which only the
income therefpom can be expended,

Possibly it could be argued that the above reasoning does
not afply in view of the faet that that part of See. 47 of Art.
IV which provides for the Blind Pension Tund was not adopted un$ll
November 2, 1920, whereas, Sece 6 of irt, XI was adopted in 1875
but in our opinion this argument is unavailing for the reason that
at that time (and even now) no other sechool fund provided for
either by statute or by constitution bore the name "Fubliec School
Fund" except Sece 6 of irte XI heretofore considered, (For an
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excellent history of school funds in this state, we refer
you to an opinion rendered by the Tormer Assistant .ttorney
General, Walter T, Sloat, dated January 2, 1933, which we
understand is in your files at the preaen% timej but note,
however, that said opinion is upon a different inquiry from
that here made and involves different principlas.?

S8ince the "Fublic School Mund" mentioned in Sec, 47
of Art, IV of the Constitution (Blind Fension Section) is the
same fund as created in Sece 6 of ‘rt, II, then the suprplus
moneys, if any, contained in the Blind Pension Fund must be
transferred, 1f at all, to the school fund referred to in said
5ec, 6 of It. &I’ and no Other.

Is House Bill 64% legally sufficient to transfer the
$700,000 therein mentiocned to the "Publie School Fund” created
under and by virtue of Sece 6 of Arte, (I? Sec, 2=a of House
B1ll 645 is as follows:

"There 1s hereby set aside to the
eredit of the publie school fund and
appropriated to the support of the free
public schools nf the state for the period
beginnings Marceh 1,190..,, end endimg March
1l, 1954, the sum gf Seven Ilundred Thousand
Dollars (700,000, @) of the balance re=
maining in the state treasury to the credit
of the fund for pensionins the deserving
blind, as such fund has been accumulated
under the provisions of Seection 47, 'rticle
IV, of the Constitution of this State, and
\rticle 1, Chapter 51, of the Revised Statutes
of Uissouri, 1929, which amount of Seven
Hundred Thousand ollars ($700,000,00) 1is
in excess of the requirenments of said section
47, 'rticle IV, of the Constitution and .'rti-
¢le 1, Chapter ’£1, Revised statutes of 1929,
to pension the deserving blind and to give
adequate support to the Comulssion for the
Blind, and is available under the terms of
saild section 47, \rticle IV of the Constitu=-
tion for purposes herein set forth, Saild
funds hereby aprpropriated simll be apportioned
and distributed for the support of the free
public schools for the period herein speei-
fied by law,"”

It is apparent from the above section that the Legislature intended

to transfer said amount of money from the "Blind Pension Fund"

to the "Publie School Fund" so that the ghole of said fund could
be @apporyioned to the verious schools of the state between Mareh » 3

1933 and March 1, 1934,
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It is the opinion of this department that the Legislature
had no right to provide that moneys properly belonging to the
"Public School Mund" could be used in the cbove manner, Sec,6
of Art, XI providing for the "Publiec School Fund" is as follows:

"The proceeds of all lands that have

been or hereafter may be granted by the
United States to this State, and not othere
wise sprropriated by this State or the
United Statesj;also, all moneys, stocks

bonds, lands and other property now baiong-
ing to any State fund for purposes of
educationy also, the net proceeds of all
sales of nds and other property and effects
that may acerue to the State by escheat, from
unclaimed dividends and distributive shares
of the estates of deceased personsj also, any
vroceeds of the sales of the publie lands
which may have been or hereafter may be paid
over tc this State (if Congress will consent
to such appropriation)§ also, all other grants,
gifts or devises that have been, or horeafter
may be, made to this State, and not otherwise
appropriated by the State or the terma of the

grant, gift or devise, ha the
State & aus and ecure nves ad :
%agzegx§ ed a8 & E%g%; Son

e annua nc whichn rund Eo tﬁer with
S0 much of the ordI"lry rofenue of the tate as

may be by law set apart for that purpose

be faithfull ) opriated fqr eatabliag Eﬁ

and ne %E %Eee c sc ools an the

5% n Egov ed T I %

Under the above section of the Constitution and the cases

somstruing similar seetions of the Constitution (Railroad v.

Gﬁlagg;eeve, 165 Moe Aey le Ce 379), it was the Intention of
e amers of the Constitution to provide =« rmanent funde-

a fund, the corpus of which was to remsin intact and not to be

dissipated, ie,, only the income therefrom was to be expended.

Therefore, that part of House Pill 645 providing for the appor-

tiomment of the QVO0,000ibotween Mareh 1, 1953, and Marech 1, 18354

is contrary to the Constitutionj and under sueh eircumstances
the Constitution, of course, prevails, (See: State ex rel

Bradshaw v. Haclkmenn,276 Mo, 600,

Notwithstanding the faet that the lLegislature in said
House B1ll has used lthe words "puyblie School Fund", it is the
opinion of this department that said House Bill is ineffectual
to transfer the said sum of 3700 000 to the "Publiec School Fund™
mentioned in Sece 6 of Arte XI of the Constitution, and is
ineffectual for any purpose,
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In 59 Corpus Juris, p. 639, it is said:

"The effect of Jjudicial decisions
declarine particular statutes unconstitue
tional and vold has been discussed elsewhere
in this works 4 statute may, however, be in
pert constitutional and in part unconstitue
tional, end if the parts are wholly independent
of each other, that gh ie constitutional may
stand while that whic¢ 1is unconstitutional
will be rejected, and .his ruléapplics, even
though the constitutional and unconstitutional
perts are in the same section of the acti but

t

if the parts are 1nsegg%ablz.connected with
eacg other the entire statu 11T be held
void,

i e W be ne

A test for determining whether or not a statute is severable
within the meaning of the sbove rule of law is given in the same
volume of Corpus Jurig on De. 648, as follows:

"Whether the wvalld or invalid parts of

a statute are independent and separable, or
inter-dependent, is a cueskion of construction
and of legislative intent, and in determining
the question the rule is that if, when the
invalid pert is stricken out, that which remains
is eonplete in itself and capable of being exe~-
cuted in accordance with the apperent legislative
intent, wholly independent of that whiech was
rojected, 1t must be sustained to that extenty
*eEk% In other words, the whole act will be
declared invalid where the uneonstitutionsl
pert is so connected with the remeinder or with
the general scheme, that it cannot be stricken
out without makin~ the legislative intent in-
effective, is of such import that, without it
the other gg§ts would couse results not oonfamé_
Eigta or desired by the IegIsIaE%;e, or 1s the

o op

2925 eration and inducement o 1@ whole act,

The above principles enunciated in Corpus Juries have been adegpted
in this state,

State ve Gordon, 188 S. W, 160, 268 Mo. 713;
State V. i& 35 5. We (24) 98,

. Applying the foregoing principles to the seetion of the ste~
ute here under consideration, it is the opinion of this department
that said part of the statute providing for the unconstitutional
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restraints upon the use of the fund involved is so much a part of
the expressed intention of the legislature and so inter-mingled
with that part of the section providing for the transfer of the
money from the “Blind Pension Fund"™ to the "Publie School Fund™
as to render the entire section unconstitutionale In other words,
it is our opinion that the Leglislature did not intend to transfer
the $700,000 into the "Public School Fund" as that term is umed
in Sec, é of irte XI of the Constitution due to the restraining
provision heretofore ccnsidered, and hence, the entire section un=-
der the decisions heretofore cited is unconstitutional, void, and
of no effects

In rendering the sbove opinion, we sre not unmindful of the
great need for funds on behalf of our public schools, but we find
ourselves bound bv the principle correctly expressed in State

e re% Llsas ¥ Kissoigi Warlmen's Compensation Comuission, &£ S. W
T%h 06, 81§b. s @8 Tollows: ’ ’

"Nor can we change the Constitution
by mere force of our opinion, just beeause
some hardships may be occasioned by follow=-
ing the Constitution,"

Respectfully submitted,

POVELL B, McHANEY,
‘sgistant ‘ttarney General.

APPROVED:

ROy Helitirick,
Attorney General

PBMsAH




