TA .

ION:——Cities are not exexpt from paying state gasoline tax on

gasoline purchased; occupation taxes upon gasoline dealers
levied by cities apoly to nurchases made by state and its
political subdivisions,

October 21, 1933, 3

Shell Petroleum Corporation,
Shell Punilding,
8t. Louig, ¥issouri,

Gentlemen:

ingquire

%e sre 2cknowledging receirt of your letter in which you
as follows:

"will you please advise if the state gascline tax is
apnlicable to gsles of gazsoline to a muniecipality for
use by it in ite governmental functions, =nd whether
or not 2 munieipal gassoline tax is applicable to sales
nade to the gtate or ite nolitical subddédviesions,

%e understand that these cuecstione heave not been defi-
nitely settled, tut are being coneidered at the present
time,

7e are requesting the information fer use in connection
with bids which we are submitiing both to the state and
to several manieipelities.®

Section 7794, R. 8. ¥Yo. 1829, provides as follows:

"for the purpose of providing funds to complete the
construction of znd for the maintenance of the state
highway svatem of thie state as designated by law, there
is hereby provided a 1icense tax eoual to two cents per
gallon of motor vehicle fuels a8 defined in this artiecle
used in motor vehicles of the rublic highways of the
state, which 1 ieense tax shall apprly ahd become effect-
ive Jamuary 1, 1935."

Seetion 7725, R. 8. Mo. 1939, provides as follows:

"Every distributor shell for the year 1825, and each year
thereafter, when engaged in such businesc in this state,
pay %o the state treasurer an amount equal to two (2¢)
cents for each gallon of motor vehicle fuels refined, manu-
factured, produced or compounded by sueh distributor

and gold by him in this state, or shipped, transported

or imported by such distributor into and distributed or
gold by him within thie state during sueh year."

Section 7796, R. 8., ¥o. 1929, provides as follows:
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"Every Adealer shall for the year 1835, and each year
theresfter, when engaged in such business in this state,

nay to the state treasurer an asount ecual to two (3¢)

cents for each g=llon of motor vehicle fuele eold or distrib-
uted by such dealer in this state during such year; Provided,
however, that no motor vehicle fuels sold or distributed

by sueh desler and which were refined, manufactured, »ro=
duced or compounded and sold by a distributor ian this state,
and no motor vehicle fuels sold by sueh desler which when
mirchased by him were contained in containers or nackages,
other than the original eontainers or packages in which the
game wae ghipped, transported or imported into this state
ghall be included or eonsidered in determining the amount

to be paid by such desler, but only such motor vehicle

fuels as were shipped, transported or imported into this
gtate and mrurchased by such dealer in the originsl vackages
in which they were so shipped, itransported or imported imto
this state and then resold by such dealer after the bresking
of such original package by him shall be included or coneide
ered for the purnose of computing said amount.,”

Section 7805, R. 8, Yo. 1939, provides z2eg follows:

"All motor vehicle fuels, as herein defined, disiributed

or sold in the state of lissouri by any distributor or deazler,
ehall be deemed to have Dbeen sold for use in operating motor
vehicgles upon the public highwaye of thie estate; vrovided,
however, that any person who shall buy and use any motor
vehiele fuels, 28 defined in this article, for the nurpose of

operating or propelling stptlionary gas engines, farm tractors
or motor hboat&, or who shall purchase or use gny of sueh

fuels for clesning, dyeing, or other commercial use of the
game, or who shall buy and use such motor vehicle fuels for
any purpose whatever, except in motor vehicles onerated, or
intended to be operated, upon any of the public highways of
the state of Missouri, 2e defined in section 7759, and who
ghall have paid any license tax required by this sgrticle %o
be paid, either directly or indirectly through the amoumt of
guch tax being ineluded in the price of such fuel, shall be
reimbursed and repsid the amount of such tax direetly or
indireetly paid by him, upon presenting to the inspector

an affidavit accompanied by the original invoice showing
such purchase, wiich affidavit shall state the total amount
of such fuele so purchesed and used by such consumer, other
than in motor vehigles overated or intended to be operated
upon any of the publie highways of the state of ¥issouri, as
hereinbefore defined, and shall state for what nrurpose used,
Upon the receipt of such affidavit and invoice, the inspector
shell eause to be repaid the amount of such tax ¥ the cone
sumer aforesaid, by a warrant drawn by said insvector on the
rogd fund which shall be audited and allowed by the state
suditor and shall be paid by the state treasurer: Provided

further, that aprlication for refunds, as provided herein,
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muet be filed with the inspeetor wituin ninety (39)
daye from the date of rurchase on invoice,"

Section 7794 above provides expressgly that the funde aris-
ing under thie Aot shesll be used to complete the construction asnd
the maintenanece of the state highway system of this state. Section
7795 provides for a tax of two (2¢) cents a gesllon on each gallem
of motor fuel refined, manufactured, sold, ete., by the distributez.
fection 7796 applies the same tax to every deazler who shs1ll or
distribute motor fuel in the state. Section 7805 provides for
the exemption of fuels from the tax when used for cert=2in nurposes
and under certain circumstances. We find no exemption in Sectiom
7805 which would exempt gasoline =0ld to a municipality, whether i%
be used in a governmental function or otherwise.

You inquire whether the state gasoline tax, under chapter
41, R, S, Yo, 1929, of which the above sections are a part, 1s
applicable to sales of gascline to municipalities when used by
them in their govermmental functioms.

The municipslities and political eubdivisions of the state
are subject to be taxed dy the Stafe of ¥issouri, unless the
State has in some way exempted them, The only exemption contained
in the Constitution in fawer of munieipnlities is found in Sectiom
6 of Article X of the Constitution, whiech provides ze follows:

"The property, resl =nd personsl, of the Ctate, counties
and other municipal corporatione, snd cemeteries, shzall
be exempt from taxation. Lote in incorrorsted cities or
towns, or within one mile of the 1limits of any sueh city
or tom, to the extent of one acre, and lotz one mile

or more distant from such cities or towns, to the extent
of five acres, with the buildinges thereon, may be exenpt-
ed from taxation, when the same are used exclusively for
religioue worship, for echoole, or for purroses purely
charitable; =also, such property, real and peresonal, ase
may be used exclusively for sgricultural or horticul tural
societies: Provided, that such exemptions shell be only
by general law."

Ye ecall your attention particularly to the fmct ghat the
above gectlion exempts the resl and personal property of municipal
corporatione from taxstion. The Conetitution doee not exempt
maniciral corporastione from taxes other than taxes uron regl and
persongl property. The tax levied under chapter 41 above is not
a resl Perecnal tax, but is z tax levied upon the deszler or dis-
tributor. It is true that the tax ie added to the price of the
gasoline 20ld, but it is egually =8 true that all state taxes levied
upon all dealers and distributors in other linee of businees are
reflected in the orice of the product sold, whether it be %o
runicipalities or to individuals. The guestion as to whether or
not a municipality is lisble for a2 gesoline tax such=s we have in
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this state is a complicated one and the courts are divided in thelr
opinions concerning it, depending = great deal upon the wording
of the statutes and the cgonstitution of the state involved.

There is on® line of cases of which the case of 0O'Berry
¥. Mecklenburg County, 67 A. L. R. 1304, is typieal, to the effeet
that cities and counties are impliedly exempt from such a tax,
The theory of these cases i found in the following cuotation from

page 130&:

"Somethings are always presumptively exempted from the
operation of general tax laws because it is reasonable
to suppose they were not within the intent of the Legis-
lature in adopting them, 8uch ig the case with property
belonging to the state and its sunicipalities, a2nd whieh
iz held by them for public purvoses. All sueh prooverty
is taxable, if the state shall see fit to tax it; but

to levy a tax upon it would render neceegary new taxes
to meet the demand of tnis tax, and thus the public would
be taxing itself in order to rsise money to pay over to
itself, and no one would dbe benefited but the officers
employed, whose compensation wou:.d go to increase the
useless levy. 1t cannot be suprosed that the Legisla-
ture would ever purposely lay such a burden upon publie
property, and it is therefore a reasonsble conclusivn that,
however general may be the enumerat:on of oroperty for
taxation, the property held by the state and by all its
rmunicipalities for publiec purposes was intended to be
excluded, znd the law will be administered s excluding
it in faet, unliees it is unmistakably included in the
taxable proverty by the Constitution or a statute.”

There is another line of autuoritiec upholding the validity
of such tax,as exeumplified by the case of Crockett v. Salt Lake
County, 60 A. I, R, page 887, where it is said:iat page 872:

"The court pointed out that undoubtedly the amount of
the tax finally falls unon the purchasey,as it would

be naturel for the seller to add the amount of the tax
to the price of the commodity. In the course of the
ovinion, the court uses this language: 'The language

of the later statute is definite as to the persoms who
are required to pay the tax therein provided. The munic-
ivalities are in no way relieved from the burden of nay-
ing any addition that may be added to the price of motor
fuels which may be occssioned by the tax. There is no
indication in the language of either of the statutes

in cuestion that it was the iamtention of the 1~wmakere
to relieve municipalities from the burdem of naying

any sueh enhsnced price,”

We therefore have two 1ines of deeisione de=] ing with this
question. The detecrmination of your inquiry, however, with the
aid of those decisions, must depend upon the oonntituéion and

statutes of this state., Section 8 of Article X above quoted does




Shell Petroleum Corporation, o October 21, 1933.

unguestionably exempt from taxation the real and perconal property
of municipal corporations. The tax levied under this statute,
however, is not a tex upon the property of a municipal corporationm
in sny sense of the word. Under Section 7795 the distributor

maet nay the tax and under Cection 77968 the dealer must pay the
tax. It is what is commonly kXnown a8 an excise tax., It ies

true that the excise tax ie, in all probability, slwzve vpaneced

on to the ultimate consumer, mut sueh is true of all taxes,
whether they be excise, property or otherwise, because =1] taxes
are inecluded in the expense of doing business and ultimately sre
passed on to the econzumer, We therefore conclude that it would
not be in violotion of Section 8 of Artiecle X, were this tax

%o be exacted from dealers who gell to municipal corporations,
becauce under such circumstances the gasoline tax is not a tex
upon the nroperty, real or peresonsl, of a manicipal corvoration,

Section 7805, R, 8. Yo, 1929, provides that certain gasoline
#801d by dealers and distributors should be exenpt from the tax
and provides for refunde in favor of the persons named in said
Section. The Section does not exempt gesoline eold to runieipali-
ties by said deslers. 1It, therefore, must be assumed that when
the Legieslsture passed a2 loaw exerpting certain pereons from the
paying of the tax under certain conditions, that it izpliedly
expected z11 other persone not exenpted to rav the tax. The
tax itecelf is levied not for general revenue purposes but under
Secticon 7794 for the completion and maintenance of the estate
highway systen,

In Crockett v. 8z1t Lake County above, at page 871, it is
esid:

#nIt thus appezrs thet the tax ies not for the purpose

of raising revenue for the payment of the usual and
ordinary expénses of state government, but for the
construction and meintenance of public highweys. These
highways are open, not only for the use of the citizens

of the state, but for others traveling within the state snd
for the counties and cities in the discharge of their
vublic duties, While it is true the statute does not
expressgly vrovide that the rmunicipelities of the state
shall be subject to the tax, neverthelese there ig no
provision or language found in the act whiech indicates

the intent of the Legislature to exempt or relieve count-
ies or cities from paying the tax imposed uron all who

use motor vehiele fueles for vehicles, engines, or maschines,
movable or immovable, within the state. On the contrary
the adwmltted purpose of the legislation =nd the directions
contained in the act 28 to the dispoesition of the funde

so raised not only fail to indicate an intention on the
part of the Legislature not to exempt municipalities from
payment of the tax, but negative any inference that such
municipalities were intended to be relieved from the pay-
ment of the tax.

The tax levied is by the statute designated an excise
tax; that is, it is a tax for the privilege of selling
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motor vehicle fuels 2nd likewies for the use of such
fuels when nurchased outside of thes state =2nd brought
within the state for use, It is in no sense a general
tax upon the property of the municipality, but is a

tax charged against the municinal ity for the »nrivileges
included within the terxe of the act and which are made
subjeet to the tax. 1t does not nurnort to be a tax
agsinet any epecific propnerty, resl or nersonsl."

While there is authority to the contrary, we are inclined
to 2dopt the pozition taken by the court in the Crockett c=se
gbove, so far =8 decliding the guestion raised in your incuiry,
Our stotutes do not impose 2 property tax 28 would be exemnted
under Section 8 of Article X of the Constitution., It lays an
excise tax on the demler or the distributor. The reveme de-
rived from the tax is not for the ususl and ordinary exnense
of the state government, but is for the narticular rurpose of
the construction and maintenance of the state nhighways. Nc
good reason apnesrs why municipalities whose motor vehicles
use the public highways should not bear their juet nortion of
the exnense of msintaining =2nd constructins them. Ouf statutes
provide for specific exemntions =2nd fsil to exewpt municipal
corvorations from the »nayment of this tax., Considerinc the
Conatitution and the statutes involved, we are inelined to
the view that the Legislature did not intend to exenpt cities
from the npayment of this state gasoline tax,

We are therefore of the opinion that regardles=z of the
deciesions of other states, that the cities of ¥issouri aremmot
exeupted from the payment of the gasoline tax levied by our
#tatutes =2gainet the dealers and distributors of this Jtate.

You next inguire whether a municipal gasoline tax would
ply to purchases made by the state or its politiecal subdivisions,

hether or not purchases made by the state =re subject to the
ﬁznioipal gasoline tax depends unon the nature of the tax, The
eities are creastures of the state and only have sugh nowers as
are exnressly designated to thex by the state, The cities would
have no right to levy any tax upon the real or mersonsl proverty
belonging to the State of Vissouri, or to levy any direct tax
against the state., Whether the purchases made by the state are
subject to municipal gasoline taxes, therefore, devends, we
believe, upon whether the gasoline tax is to be construed =25 a
Sax ageinst the state, or whether it is a tax ag=inst the dealer
and incidentally increases the nrice of the articles sold to the
state,

The ordinary tax levied by municipalitieg unon greoline
dealere is at the rate of one (1¢) cent per gallon sold. These
municipasl g280line taxes are occunation taxee levied unon the
dealer or distributor; the amount of tax mesasured at the rate of
g0 much per gallon., This tax is the charge made by the city
upon the dealer for the privilege of carrying on the business

of selling gesoline withinm the limite of the city. It is true
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that in many instances the amount of the tax is added to the
price per gellon and that the purchaser, whether it be the state
or an individual, if such tax aprlies, would have to pay the
enhanced nrice, This is true, however, of zll taxee, which
eventually reflects in the purchase vrice of the commodity

sold.

In Vicuesney v. Xans=g City, 266 S, ¥, 700, the Supreme
Court of Yissouri in hane had for construetion an ordinance
of the Oity of ¥ansas City recuiring every rerson engaged in
the business of selling and offering for sale gasoline, to take
out a license and recuiring that for the privilege of doing
sueh buziness the licensee ghould nay the license collector the
sum of one (1¢) cent for each gellon of gasoline sold, *trans-
orted or z2tored by such nerson, In disecussing the nature of
e tax the court ssys on page 702 as followe:
"
" %The first queetion for determination is whether the
tax of 1¢ a gallon on gasoline sold by the dealer is a
property tax, or an execise tax or an occupation tax.
Where a tax is imposed and is measured by the amount of
businees done or the extent to waich the vrivilege is
conferred or exercised by the taxpayer irresnective of
the value of hie assets, it is an excise tax, (Citations
omi tted).

Where a2 tax is measured by the gross receipts of the
business, the amount of premiums received by an insur-
ance company, the mumber of carriages kept by a livery
stable, the mumber of passengers transmorted by a rireet
railway company, and other taxes of that nature, it ie
occunation tax--one form of excise tex, It has been
apnlied to the volume of gasoline sold, such ng the

tax we have under congsideration here. In re Oninion of
the Justices, (ke.) 131 A. 802; State v, Hart, 125 %ash.
530, 217 P. 45; Altitude 0il Co. v. Feople, 70 Colo,.
452, 203 P, 180, 1In case of Bowman et 81. v, Continental
0il Co., 258 1!, 8, 643, 41 S. Ct. 606, 65 L. Ed. 1139,
it wee held by the Federsl Supreme Court that such 2

tax was consistent with the due process &nd enual rro-
tection clesuses of the Fourteenth Amendment to the
Federal Constitution," *

Under the foregoing decieion, it 1s settled in this state
that the tex similer to the ¥reneme City tex is an occupstion
tax levied upon the dealer for the privilege of doing businece,
The amount of the tax exacted from the derler being measured
@t the rate of one (1¢) cent ver gallon. It is not a2 proverty
tax in z2ny sense of the word; it ie not a direct tex agszinst
She purchaser. The rurchaser, under no circumstances, can be
made to pay the tax, and if the dealer does not pay the tax the
@ity has no way of collecting it, The tax might be included in
the price of the article eold #o =28 to enhance the nrice of
the gasoline to the purchaser, but it is in no way a tax agesinet
the purch aser.
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If, instead of levring an occupertion tax at the ?nte of
ene (14) cent per wallon, 2 flat fee of $1,000.00 was remiired
that 3lso would enhance the nrice of camoline in the hands of
the ~urcusser, but no osne would contend that if the State of
Eissouri bougint an article from such a wmerchant thet the Gtate
would be entitled to buy it leas that nortion of the tax whioch,
according to the mereasant's volume, shonld be alloecated to the
article, It is eszier to determine how much the srticle is
enhaneed in vslue when the occcunatisom tax is figured on ths basis
of one (1#) cent ner gallon than 1t is were the oecuvation tax
to be fixed at a flat sum., Yet, whether or not the “tate ie to
be excused from paying the tax should not pe made to depend
upon the facility in arriving ot the amount of tax to be refunded,
If tue ntate would not be entitled to n refund where a rnsoline
occupation tax was a thousasnd dollare on the mesrchant, then by
the same token it ghould not be entitled to a refund bec-use the
oecupation tex is peasured pt the rate of one (14) cent ner
gallon for g=soline =old,

The mamafagturer engaged in the businese of manmufacturing
road machinery might be recuired in “t, Louis to ray a very high
ligense tax as well as other municipal and state taxee, All o
theose tnxes are reflected in the nriee of the mechinery which

Btrte buys from the manufscturer, yet, no one would eantend
Shat tie state would hHe entitled to buy such =magninery chieaner
$hsn any otaer verson, or obtein any refund of taxes, nor would
the manufacturer himself be execused from nayinz the full nmount
of 2ll taxes mirmply becnuse he sold to the “tate,

If the %ax imposed by the cities iz construed =8 a tax
woon the article ecld, then nurchinees made by the state of
Niseouri might be said to reeult in a dirset tax acainet She
s8ate of  isecuri which the oity would have no right $Q lewy,
However, we sre of the opinion that under the lew of this stnte,
the tax imnosed unon greoline derlers by the clties of thie
e8tate is nn ocoupation tax levied unon the desler aznd ressured
at the rate of one (14) cent ver gsllon, Thie is the view taken
in the Vimesney g¢rse above, Adonting the theory of lhe Vicuesney
ease, thc citv greoline ordinmncee levied a tax unon the dealer
and not agasinst the ~uroi.sser, w:ioh in $his e=ge would be the
gtate., 1t is true th=2t the wvalue of the grenline when urchseed
is enhanced by remson of tax, but tnie doer not chenrte the
nature of the tax, ODeing a tax unron o merchant for the nrivilegse
of doing meiness, it is in the same catepory =s other taxes
levied unon msrehante for the nrivilege of doing dueinese w=iigh
enhengad the welue of vsrious srgicles ~urchseed by the “tnte of
Migeouri,

‘®@ nre therefore of the ovinion theat muniecinel r-soline
taxee, when they mre in the Iorm of an occup2tion tax, »p-ly %o

rarchases made by the “tate of icsouri snd its molitic~l cube
divisiong the same as 1t doee to Ilndividuals,
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%}
Very truly yours,

= o

" ——————

Aecistznt Attorney Ceneral,

APTROVED:

Attorney General.

FWH:8




