
) 

TA .. ION:--Ci t ies ar9 not exE'ypt f rom paying state gas·ol i ne t ax on 
gc.s ol ine ;:>urchased ; occup2..tion taxes uuon gasol ine decle rs 
levied by qi ties a!)91 y to uurc h ases !:iede by stat e a.'ld _;_ ts 
political subdiv i sions . 
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Shell Petrol eum Coroor nt ion , 
S'!el l ?nilding , 
St. Louis , - 1Rsour 1. 

Gentlemen: 

~e Rr e ? Cknowled~inG r eceint of you r l At ter i n hich you 
inqui r e as fol lows : 

" ~il l you please odvise i f t he s t at e g~ soline tax is 
apryl icable t o sal es of ga~ol i~e t o a .uni c i pel ity f or 
use by i t in its ~ov€~mental funct ions, ~nd ~hether 
or n >t a r.nt"'.iclpal £ '1Soline t ax i s '~pnl i ca0l e t o s ~les 
11ade t o t ..1 e (· t~.te or i ts :r,>ol i ticel subd!.d.v i sions . 

'1e tmderstand t hat t hese auee: t ions heve no t been defi­
ni t ely settl ed , bu t are be ing conside r ed nt the p resent 
t ime . 

~e are requeo t ing the inf or mat ion for use i n connecti on 
wi t h bids wh ich we are submit~ ing bot h t o t he s t~te and 
t o sever al mu~ic ipalities. " 

Sect ion 7784, R. 8 . o . 1929 , pr ovides ~s follo~ : 

~For the ?urpose of pr ov iding funds t o comole t e the 
cons truction of Pn d for t he maint enance of t he ct ate 
high.".'fay system of t b ie st ~.te M'l designated bv l:"~"f , t~ere 
i s aereby pr ov i ded a l icense t ax eoual t o two cents ~er 
gallon Gf motor vehicle fuels as def ined in thi s a.rt icle 
used i n motor veh i cles of t he oubl ic hiyhT'ays of t he 
s t at e , which l icense tax s hall apnly ahd become eff ect­
ive J anuar y 1, 1925." 

Se c t ion 7795 , R. S. ~ o . 1929 , n rovidea es follo~s: 

i' F:very d i s tr i butor ahall f or the ye~ 1925 , and each yer..r 
ther eaf t er, when ens aged in sucn bus iness i n t1is s t at e , 
pay t o the s t a te treasur er an ~OUllt equal t o t o ( 2¢ ) 
cen t s f or e ach gallon of ~.o tor veb i cl e f uel s r efined , manu­
f ac tured, pr oduced or co~ounded ~Y such d i stri but o r 
and sold by hi~ i n t~ is st ~te , or s hipped, t r anaoor ted 
or iu~orted by sueu dist~ibutor i nto and dis t r i but e d or 
sold by h i m wi t h i n t .lis state dur i ng such year. " 

Sect ion 7796 , R. S. ~o . 1929, p rovides as follo~s : 
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"Every deeler shall for t he yea:.r 1935 , and eac'1 yee:r 
thereaft er, when engaged in suc h business in t his s t ate , 
nay to the state tre~nurer an a~unt eaual to t~o (2¢ ) 
ce~ts for e e~ g~llon or T~tor vehicle fuels ~old or distrib­
u t ed b" such deale r i n this state dur i ng such year; Pr o'Yide4, 
ho~ever , that no motor vehicle fuel s sol d or dist ribu ted 
by suc·l dealer and 11r) ich were refined, ""a.nufactured , "Jro­
duced or eo~ounded and sold by a distribut o r in th i s state, 
a.nd no motor vehicle fuela sol d by such deal e r ·11ich when 
tmrc haoe d by him were contained in container s or nack ages, 
other than the original containers or packages in which t he 
s~ne was shipned, t r ansported or i cpor ted into t his state 
s~all be included or conside red in determi ning the amount 
t o be p aid b y such dealer, but only such motor vehicl e 
f uel s as were s h i pped, tr~~sported or i~ported ~nto t his 
etpte and ~urchased bv such de~~cr in t he original nackages 
in ~~ieb they ~ore so shipned , trans ported or i~ported into 
t a i s state and then resold by such de al er after the Jreaki ng 
of suc h or ig i nal ~ackage b y hirn shal l be included or consid. 
ered f or the ~ur 1ose of comnut ing s ~id amou nt•" 

Sect ion 7805 , R. s. ' o. 1929 , p r ovides a s fol l ows : 

~All motor veh i ele f uels, as here in defined ; d i stribu t ed 
or sold in the s t ate of • i ssouri by any distributor or deale~, 
shall be deeoed t o have been sold for use i n ope r nt i nb motor 
vehicles upon the publ ic highways of th ie s t ate ; nr ovided, 
ho rreve:r, t hat any person w~o s11all buy and use any mo tor 
vehicle fuels, as def ined in t .li s ar t i cle , for the V')ur pose ot 
operati~g or ~ropcll ing s t ationar y gas eng ines , farm tracto~ 
or ~o torlbo~tq, or • ho s hall nurchase or use a,y of ucb 
fuels f or cleani~g , dyeing , or other C::>":lnercial use of t he 
Sr>re , or no shal l buy and use such motor ve 'licle fuels f o:r 
any ~urpose ~hatever, except in motor vehicles operated, or 
i n t ended to be operat ed, upon any of t he public h i~~ aye of 
the s t o.te of :'iasouri , P.S def ined in section 7759, and who 
shall have ~aid any l icense tax req1ired by t h is ~ticle t o 
be paid , e 1 ther directl y or indire ctly through t :-:.e a.nount of 
auch tax be ing included in the price of such f uel, shall be 
r e imbursed and repaid the amount of such tax directly or 
indi r ec t ly paid by him, upon present in3 t o the i~soec tor 
an a.f:fidavl t accompanied by the origi nal i nvoice showinh 
such ryu rchase , ~ Lch affidavit shall sta te t ae total ~ount 
of such f u els so pur chased and used by such cons ur.ner, othe r 
than in ootor veh i cles ope r at ed or intended to be ope r ated 
upon any of the public highways of the state of Lisaour i, aa 
he reinbefore defined, a nd shall state for what nurpose used. 
Upon t he re cei p t of suoh affidavit and in'Y¢ice, the 1nsneetor 
shall cause t o be repa i d the amount of such t ax b the con­
sumer aforesa id , by a warra.n t dr&wn by a aid insnector on the 
road fund wnich shall be audited and allowed by the sta t e 
audi t or and shall be -::> a i d by the eta.te trea.Sllrer : Provi ded 
fUI" t her, that apnlic ation .,or refunds, as prov ided herein , 
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nust be f i led with t'loo ins- ector iti1 in ""·ne t y ( "'~ ) 
days fro m the date of purc:~se on invoice . " 

Section 7794 aboTe pr ov i dec eTQ ressly ~~at t he f unds aris­
ing under t "l ie Aot chal l be used t o co'"!lplete t he co-.:u:trnct ion ~nd 
the maintenance of the s tate ighw~y SJSten of t ~ ie st~te. Sectioa 
1795 provides for a tax of two ( 2¢) c~,ts a g~~lon on e~ch c~~lon 
of r~tor fuel r ef ined, manufactur ed, sold, etc. , by th~ distr~butor. 
~ (> Ct ion 7796 1'\P}')l ie r- the s aos t ax to everv ,.., e"~l er 'l'fho ro' ~>- ll or 
o istr i 'm te "otor fuel in the state . Sect ion 7805 '">r ovi t4es fo r 
t lle erel!i"" t io"l o1' fuels from the t ax hen used for C"'rt"'i "1 '"Ytlr uosea 
and unde r certain circumstances. e fi nn no exe~ption in ~ecti on 
7805 ~h ich ~ld exe~pt gasol ine Aol d t o a ~nicipnlity, ~ether it 
be uced 1n a ~overn~entel fun ction or other ise . 

You i"lqnire hether t h e state e~~ol i"'le tax, unde r Cb"'~p ter 
41, ~ . s. :·o . 1929, of n i ch the above sections are a o..,rt, i s 
appl ic~ble to sales of gasoli"'le to ~nicipalitiea ~hen used by 
t1eo i n their governmental functions . 

The l'"ic~ , .. i ties ~"1d pol itic 1 cubdivisio'1D o ~ the s t a te 
are subj ect to be taxed by the ~t a~e of • ic ~ uri, un:e~c the 
St te has in socc way exempte1 them. The "'"~ y exemption cont ttined 
in the co~etituti on in f avor of ~nieipal 1 t ins i t f ound 1n Qeet1o• 
6 of A.:rtiele X of the Conatit"t..ltion , wh ich prov:r~ e s , e follo~: 

• The pro~Prty, rsal and person~l, of t he ~t ate, counties 
a.11d other ""l.P'licipal co~ oTat io"'s , CU"'c ccr~teries, chal.l 
be exe~ot fro~ tax~tion . Lot~ in incor~or~ted cities o~ 
to-ms , or - i t '_in one "1il€' of t ,1 e 11 ""li t!C o'!' my ruch city 
or town, t o t be extent of one acre , ~nd lots one mile 
or more dist<'nt fror.: such c1 t if•41 o,. to'"'11o , t o thf" extent 
of five vcres , -... ith the b1 1 ild'lnr;o t hereon, may oe execpt­
ed from t a.Y.t' t i on , ~hen the r"Nfe are uced exclusivel y fo~ 
re igi ouF •ror"hi p , 'for echoole , or for purnorer- ""1\.lrely 
ch"l.rit~ble; r>lso , such _·•rn .. )erty , ~eal and perco'1:-~, c s 
r-ay be use0 excluoivel y for c:.gricul t u r-ti or hor.t i cul tural 
societies : Provided , thPt ouch exemptions shell be only 
by general lan. • 

'c cal.J your attention particularly to the f""ct that the 
above section exe~pts t he real and peroonal p r operty of CL~icipal 
corpor~tj one fro"'l t axa.t ::.on. The Co.,cti t';J.t ion rloes •. ct eY.e-ot 
ll!Unici ~al cor 1ora t ions f ro!!! tazes ot'1er t han tues unon real and 
per~on~l ~roperty . The tax levied under chapt er 41 aoove i s not 
a rer.l I;erocnal tax, but is a tax l evied upon the deale r or dis­
t r ibutor. It ic true that t he tax is added to the :-J:rice of the 
gasoline sol d , but it is eaually PS t rue t 1~t al l state taxes leTiel 
upon all dealers and distributors in other line• of mtsinees are 
reflected 1n t he ~riee of the pr oduct sold, .ether i t be to 
municipal i ties or t o ind i vi c"uala. The oue~ t ; on as to ":hether or 
not a municipality is l i able for a geeoline t~x such~ we haTe iB 
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t hi s state io a co~l1catad one nnd t he courts are div ide~ i n their 
opi n i ons concern! ~ i t , deue~d ing ~ ~reo t deal un~n +h~ ~rd in 
of t he statutes and the consti tution of the s t nto i nvolved . 

There i s on• line of cases of 1Thioh the case of 0 ' 3Prr y 
T. t'ec4 ... lenbur r, Coun ty , 67 A. L . ». 1304, is t ypic f.ll, t o the effect 
t ha t citi es and c un t i es are ir. ~l iedly exe"Dt f roo ~ucb n t px. 
The t heor y o~ t' .ese cases 18 f ound in the ~ ollolWLtg <"!t o t~t on f rom 
page 1 308 : 

'' Go e t i ngs are al ways pr esu:ilpt i\'"ely exe ... Jt ed f r o 1 t he 
oper at ion o: gene r al tax lnws because it i s reaoon~ble 
t o supi oee t ney •:rer e not trithin the inte~t of t he Leg i s­
l ature in ndopt ing t'ler.a ~ Guch is the cace T··it ll pr operty 
uel onr;ing t o t he s t ate ~nd i t s ::runici T)alitlea , nnd W' i ch 
is held by t hem f or oubl ic nu r-oos es . All ou.cH ,)T O 1erty 
i s t axGlbl e , i f t he stnte s .. 1:- l see f i t to t.,x .it ; out 
t o 1 evy r tax U')On i t oul d rcnd~S>r necess a;ry n ew t axes 
t o meet t ne de ·1and of t ni s cax , snd t hus th e publ ic vrould 
be taxing i t self i n order t o raise ~~~ey t o p ay o· er t o 
1t cel f, and no one ~uld be )enef i t ed ou t the officer s 
e.:"! ll oyed , whose cowpen'J - t ~on ·tou d. p-o tv .1.1.c r eaoe t he 
usel ess l evy. I t CAnto t be Fup osed that t he Legisl ~-
tur e would ever pur ~o aely l a.y suc..1 a bur den u J0'1 1 u .:>l io 
pr onerty , and i t is t 1eref o-re P r eason"lble concl uoh"'l t hat, 
howeve r f'C 1er &.l may be t l1e enumer ·1t on of nr o,?erty f or 
t axfl t .ton , the pr oper ty held by the r t a t e nd by all i t s 
muni c i palit i es f or ~ublic pu rposes was i n t ended to be 
excl uded, nd t~e l aw wil l be admL~ istc red ~s excludi ng 
it i & f act, unless it ~s unmia~akably ~~c:uaed in the 
ta.xoble Pr oper t y by the Co '.lst itutio~l or ~ sta..tute . 11 

The r e is e.nother 1 inc of aut .lor 1. t iec up: .. old iu~; the validi ty 
of such tax , ~s exenplif i ed by t he onse of Croc~ett v . ~nl t L8ke 
County , 60 A. L. R. page £67 me re it i s s a i d : c t page 872 : 

"The court po i nted ou t t hat undoubtedly the amount of 
t he tax finally fall a unon the :>urchcose:r , ~s i t w ul d 
be natural fo r tne sell er to add the ~.-oount of t b.e t ax 
t o the ? rice of t he comcodity. In t he cour~ of t he 
o i nion , the court uses t h is language : ' The l nguage 
of the l ~ ter statute i s definite os to the persons who 
are r equired t o p ay t he t ax therein _1 rovided. The !.aUnic-
1nal1t1es are i n no way relieved f r on the ~~r c pn of ~r.y­
i ng anv a dell t ion that may oe added to t he uricE> of "'jotor 
f uel s w11ch uay be occ~Pioned by t he tax. Ther e i s no 
i~d1 cat ~on in the lnnr,ur~e of e ither of t he otatut es 
i n quest ion that it was the intention of t he l ~~akere 
t o rel ieTe mu~ic ipel i ti es f rom the burden of uaying 
~~Y such enhanced pr i ce . • 

~e t heretore h~ve two lines of de e isions de~~ ing wit h t~ts 
question . i'tle: det(;minat ion of your inqui ry, however , wi t h the 
aid of t hose dec i sions, mus t depend upon tbe eonatita t ion snd 
etatutes of t hi s state . Sect ion 6 ot Article X above quot ed does 
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unquestionably exempt fro~ taxntion the real and neroonal pr operty 
of municipal cor por a t i ons . The tax levied und er t his statute , 
howeve:r, is .. o t a t ax unon the nr o:rerty of a municipal cor poration 
in any sense of the "'lord. Under C"'ection 7795 the distributor 
t1Ust nay t '1e tax n.nd under Cection 7796 the de;-ler must nny t he 
tax. It is ~hat is commonly knoqn nn an excise tax. It ie 
true t hat the excise t ax is, in all !'r obabili ty, a1. Y"YP. '/S 'O:!nsed 
on to the ultimate consumer , but ouch io t r ue of all tc-.xes , 
whether they be excise, nronerty or other~ise, b~ceu~e r l l taxes 
are included in the eXT'ense of doinr b',, siness ~.nd ul tirna tely a:re 
passed on to tne consumer. e therefore conclude t hp t it would 
not be in v iol- t i on of ~ection 6 of Article X, ~ere t~ i~ tP~ 
to be exacted f ro~ .. o~alers ho ~el l t o nunicipa.i cornor -:1 t ions, 
because under such circu~cta~ces th~ gasoline taz is not a t~~ 
upon t he nroperty, real or ne rsonal , of n ounicipal cor~oration~ 

Section 7805, R. s . ' o ~ 1929 , nrovideo that certain ~asoline 
sold by dealers and distributor s should be exe~pt f ron the tax 
and pr ovides for refunds in favor of the rycrsons n~~ed in s a id 
Section. The ection does not exe~t gasoline sol d t o FUnic ipal1-
ties by s aid dea~ers . It, therefore , r.1uet be aseu,..,ed t hPt when 
the Legiol a.tur e passed a 1" exe :-.~:> ti "16 certain r er-nono from the 
paying of the tax under certa i n conc~t ionc, thet it i ~pl iedly 
&xpected r~l other )er Bons not exe ~ted to ~ny th~ t~x. The 
tax itself is levied t1ot fo r general revenue ...:mrno('Oes but under 
Section 7794 for th·e completion and ca:ntena."1cO of the sta te 
hign,~ay syotem. 

s a i d : 
In Cr ocke tt v. Salt Lw:e County abo ve, at PcGe 871: it is 

"It thus aonears tb2t the tax is not fo r the nurnose 
of raislng- revenue for the payment of t he usual and 
ordinary ex, enees of state government , but for the 
construction and mP intenance of publ i c ~ ihhways . These 
highways ar e open , not only f or the use of the citizens 
of the s t ate , but for others t r avelinr rithin the state and 
for the counties and cities in the discra r r e of their 
nublic dutie s . nb ile it is true t he st?.tute ~oes not 
expressly pr ovide t hat t he munic ipali ties of the s tate 
shal l be subject to t he tax , nevertheless t here is no 
pr ovision or language found in the act which indicates 
the intent of the Legi slature to exempt or rel i eve count­
i es or cities from paying t he t ax i oposed unon all ~ho 
use motor vehicl e fuels for vehicles , engines , or machines, 
movable or i mmovable, ~ithin t he state . On the contrary 
the ad~itted purpose of the l egislation end the directions 
conta ined in the act as to the disposition of the funds 
so r aised not only fail to indi cate an intention on the 
part of the Legi slature not to exempt municipalities f rom 
payment of the tax, but negative any inference that such 
munic ipal i ties were intended to be relieved from the PaY­
ment of t h e tax. 

Tne tax levied i s by the statute destgnated an excise 
tax; tha t is, it ia a tax for the privilege of selling 
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motor vehicle fuel s end like~iF ! for t~q 1se of such 
fuel s hen ~urch ~sed ou t~ 11e of the s t ~te ~nd o r~1ght 
wi t '11n t~e s t ~te for 1toe . It ir i11 "lO f' ,se p c ... -,er al 
t ax upon t he pr ooert y of th e -:runi. cinPl i t v , but i s a 
t ax co prg~ d g'" i not t he r~n l c 1'131. 1 t y for the ur ivil ~~es 
i"lCl'.l~C"d "Yit~ in th~ ter r~ of the ~ ct .,nd h ic b. " r"'J .ade 
sub j ~ c t t o the t-x . I t ~ OP.., • o t .... 1 r ~ r t to .... ::!. t ~ x 
e.;ci :1ct any ~"'•cif 1c -or oper ty , r e 1 or -ner~o~el . " 

ih ile there i s "~Ut h:>rity to t.l~ controrv , v.re t:' r~ i '1cli ned 
t o P..d p t th~' OR i t i.on t en bv t !le conrt in the C roc~eott CPSe 
above, so f"r ..,.e dec id1nf! t he 'lUe c t 1on r .. i ged in ·.rour i.'lc.Jir v . 
Our t~tu te do no t 1-')ose ._ '1r opertv t ax ~a ""'oul d be exez_.., t ed 
under ~ect ion 6 of 4rticle X of t he Consti tu t ion. I t l~ys ~ 
excise t ax on the de~ er o ~ the 11Ftr i bu t o r . The ~P-venue de­
r1Yed fr o.., the t ux is not for the u su ... 1 .,!vi or dinar y ex'J~1se 
of t he st ~te over nment , rr~t 1e f or t,c '1art ic•lar ~ur~~se 0f 
t he coostruct io "l and .... -:~ iite"'l-'11 1 Ce of th~ -; t ... te h i ""h '1.:V<l . rc 
good reaPon n~;er- rs ~hy ~u~ iciDAl i t ies ~one ~o tor vehicles 
u se t '1e _;)ubl i c h i • .,'l aye should not !:>ear thei r j u s t "'ort ion of 
t he er. ense :>f :oa i "lt., in inf, .. nd co"1~t:ruc tin~ t Lea. u t F t ~tutee 
pr~vide for spec if ic e.xe n:""" t ioia .,,d fa il to e xe . .,., t lZltnicioal. 
coroor~ tions f r o ... tnP ' "' !!iY ... en t o.,. t~ i s t .,~. Cono i de-ri.., t\1e 
Conat i t~t ion end t 1. r t atut cs i nvolved , e a re iiclinei to 
the view t hat t ll2 Legisl a t ure di d n:>t int end to exe rr.pt cities 
fro"n the "1a~~ent of t '1 i r s t ~te ~"'sol i ne t a.x. 

le are t"lerafor e of t)}e v!' i nion t hat rer?r"'' l e-- o~ t he 
decisions of o~her s t - t es , th ., t t'1e c it ies of i "souri ar e 1not 
exerot ed f r om the nayl"'ent of t ne gasol ine t ax l ev ied by our 
•tatu tes ag i ns t t h _ de'ller r-; "nd di~tr ibutors of t . i s ...,t.,te . 

You ne xt inqui r e whet her a auni c ioal g"soline t ax "''uld 
appl y t o nurch ases ade by t he s t a te or its "~ol iti c "'ll Pnbdiv i s ione. 
Whethe r or not nurchrses ra.de bv tne s t a t e ::r e subject to the 
munic i -oal ~asol i ne t nx denends u'·,on the natu r e of t he tax . The 
citi es .. re creat~es o~ t he s t a t e and only hnve such power s as 
are e~reo9ly 1esi gn t ed t o the~ by tne s t ate . Tne cit i es TUul d 
h a.Te no riQ;ht t o levy any tu ~tpon the r eal o:r ""erso~~l pro".Jer ty 
bel ong i ng to t he St ate of iosotri , or to lev y 9ny d i:rec t tax 
agninst the stat e . fuether t he ourc ~se s ~~de by the st t e ~re 
8Ubj ect to mun icipal gasoli~e taxec , t h erefore , deue nda , we 
bel ieve, u ,on ~et;c- tLe gaaol i ne t ax i s t o be c~~ strucd ~~ 
ta.x ap;:> i"".a t t he a t t> t e , or he t her i t i a t ax f\g" i"'ls t the de..,l e r 
and i ncidcn t R.l ly i ncreases t ' le nr i ce of t he ar t i cl e s s ol d to t he 
state . 

The o7d 1nary t ax l ev i ed by ~ic1pal1 t iee uryon g~qol ine 
dealer s i s e t t he rat e of ons (1 : ) cent pe r ~illon old . ~he se 
mun i cipal aasoline taxes a r e OCClln~ t ion ta.xeo levied U"'OT) the 
dealer or dis tributor , the a oun t of tax me ~sured t t he r ~te of 
s o t'Uch pPr gallon . Th i s tn.x is t he charge taade by t he city 
up on t he deale r fo r t he p r i vil ege of carrying on the business 
of s ell i ng gasol ine wi t 4i n the l i~its of t he c i ty. It i s t rue 
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tha t i n ~any ins t ances the amount of t he tex is adde d t o the 
p r ice pe r g?llon and tha t t h e ·urc~~ser , whet~er it be t~e str te 
or an i ndividt n1, if ruch tC'x ap lies , roulfl 'nV€ t ~ l'"'Y the 
enhal1.ced nr i ce . T 1ia i s t rue , howeve r , of ~1 1 taxer, .. ,l ich 
eYentuall y reflects i n the purc hase n rice of t he co t:mocHty 
sold. 

ln Vi~1esney v. Ians·"' Cit y, ~66 S . "' · 700, t :te Su·:n·e .. e 
Cou r t of ' i C" r •wri i n 'b n o hrd f o-r C0"ls trttc tion .,n ord.~.."l"'"'lCe 
of the 0 ity Jf ..,nq a~ City r em1ir i ng Pv~rv nPr~0n eng eA in 
t he b-:.tl1inc ~£! o ~ ~elli nr and offe r in for sale [::JCOl i ne, t o t:"'- e 
out a license ~n re~ir il1g that for t he , rivilege cf do i 1g 
suoh bu ~i ness the l ice ns ee should nay the l icel1. e col lec tor t he 
aum of one (1¢) cent for e~ch gp~lon of pasoline ~ol d , trans­
por t ed or sto r ed by nuch ~erson . In ~is~IS$in~ t he nDture of 
t he t ax the cour t SP-YS on Pn{;e 70?. ... p follovrfl : ,, 

'1Tbe first cmec t! on for deter ination i ... he t ~e r the 
t ax of 1¢ ~ ·R~llon on ~·~oline sol d bv the dealer iG a 
or operty tn~ , or nn exc ise tax or ~ ocmlp?tion tnx. 
Where a trx is iJoose d and is ~e~sured by the am~unt of 
business done or the exten t t o w .. ich the ·nr i vil e~e is 
conferred or exercis ed by t he taxn·yer irr~~~ective of 
t he v nlue of hia asse ts, it i •· (n e""tc ise tox. (Cit tions 
o i tted) . 

· .. here P tax is meacurcd by the gross r ece Jts of the 
bus i "less , the amount of ~)rerJl.Ur!S receive-d b an in"'ur -
a "lCe c o 'S'1Y, thP. nunl>er o 1 c ~.rr iar.: es kept by a 1 i very 
st<> ':>l e , th "lu-ber of passe •C""ers t r :msnorted b· .. "'t reet 
rail-av como91'·· , :>o.C. other t"lxec- of th a t nature, it is 
occ~~~t1on t~--one for m of exc ise tex. It h s be~n 
ap )1 ied to the vo1ul'!1e of gn.Rol lne qol ~ , 11u c h P s t .1e 
t u.x -e h ave unrle r co,wi~er .. t 1on ~ere . I n re Qnj nlon o! 
thtJ Jul3tices, ('e . ) 1 21 \ . tiOB ; 3tc e v . H~ t>t, 1 ; 5 t'Sh . 
520, i-1 7 11• 45; Altitude vil Co . v . .... aple, 70 Colo . 
432, :..o2 J? . 1 ''0 . I n C" ... e of Bo'rl~ ""t Ql . v . 110"lti."le'~'~tal 
\..il o., 256 ' . t::! . 64"> , 41 S . Ct . 6"16 , 65 I. . d . 11 39 , 
1 t .,.,. .. s 1e1 d by t he 'ede r ql S ~ re e Dc•trt th. t ... 1 Cl-t a 
tax w..,s consisten t ,.i th the due ;Jrocess e.:tHl e oup~ :--r.)­
tectlon cl;:-use G of t'1e fourtee n t h Arnendrrent t o t!'e 
Fe~eral Co~stitution. " ~ 

Under the foregoing deci~ion , 1t i q ~Pt~led in thin s t~te 

t ha t the tex si"' ilnr to t he F ... "' "f' C-ity t ~x i e "~n occup:-tion 
tax l evied upon thE" ce aler for thr prj v1l e£,e of doing 'L"'Ur i "'~e<" S . 
The a.~ount of t he tp_x e ... --cted f r om th~ C€"1er J P.i ng roe G11TCd 
a' t he r ate of one (1¢) ce"'t ~er gallon. It ic 10t ~ pro~e rty 
t ax i n ['_11.) r-P.nGe o" '"l,e wor d ; it. is not ::t d i ... ect t r-Y "l:!' .. .:.r.st 
the purch- ser . The T. urchaser , under no circu Ftance~ , car be 
made t o ay the t~x , ?n~ l f t~~ dealer doe~ no t pay t. - t ox the 
oity has no ..,. y of col lectinr it . ..e ~ax • ic-·t be i nc111c ed in 
the price of the article sold r-o .,.s to Pnhence ~~e nrice of 
t he gasoline to t he ou rcr ase r , but it i s i n no way a tax Pgein~ t 
t he nu r ch aser. 
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:rr, 1ns t ead of 1 ev ing -1 occu':loth'-.n t ~ !!It •.he -r!'lte o 
one (1"') cent _.)e r ~allon, tt fl t f~»e ~r I , 010 . 00 "M~O re lirt'!~ 
tb t alco "o~d enh nee the .... ic~ o~ ~~eol J.ne iYl th~ ~nan of 
t he -.urc.J oer, ~l•t no ne would co,tend th~t if t'tte .·t .. te o 
"i tHlO'.l 1 b::>URht :n article f rom nuc1 !I ~ere~ nt t"l"t t•e -;:t.~ t,. 
ot.ld be c •titled to btlY it leon that ~o t ion (\f t ,,. to:x ,.pjich , 

ace">rci n; t) t e M:~ro H~nt 1 3 volu,.e, enel ld be & loc ted to the 
rt1c1e. l ~ 1& &"l~ier to :!et rrnine ho.. 1ch tl'e • ticle ie 

enho;ieed l n v:Uue hen th ccunPti')n t .. x 1 f ir.u-rPd on t.h ... b s is 
ot one (lz) ce1t rycr allen t1an 1t ie ~~=e t;P occuu ti)n t 
to oe fix d a t a flat sum. Yet, ~uet~er r no& the tqte is t o 
be e r.cueed fr) Rying tbe tsx ehculd ~ot be m~de to eoen~ 
upon the fro111ty 1n arl"lVl1g a.t t.1e mount of t--x to be 1:efun' ed. 
If t ue at~+s would no c be en t itled t" q_ r fund n ern ,...,solioc 
ocaupn ti,..,n t·u: w a !II thou nd dol .. r !-· n t he rnct-o~nnt, then >;f 
the e·~ e tokel'l 1 t oho \l d n t 'be nA 1 t1 4\d to ~ refunti bP.C"'Uf'~ the 
ocmtp~tion t~~ ic an ed P the r 2te o ~nP (1~) c nt er 
~~lon for ~ ooline oold • . 

1'hc nnuf~otu er en ~t~ger, in tlt.e bus1neoc of · rllnuf'lcturinr; 
road rnnoh .i.TlOl'Y !"iK t be requlreo. in. t . 1 oa1s to T't!Y a v ry h1Rh 
li.oe:lR~ t n..,,- . a well r .. s oth. r rmmicip 1 ~'nd c;t:')f,P t_-.xee . A..ll of 
t ~eno taxes I!Ze reflected jn tnEl ~rice of the p,c h.ln ry h1cb 
t c nt~te r:Ji v" fro the l!l ~nufttoture:-~ y~ t;, no nnP wonlc1 .::on•:end 
th:1.t t !lc st ..,. t •• ;o·.1ld Je ent 1 tletl to buy such 1'!i en ~n ry c ef\r.er 
t ~, env ot.1 ... t..:roon, or ohtoin any refvnd of texea, or ould 
tnt> MAnufacturer hi lleelf be e xcused fro n !>yit:- t,he fu l 1 o !:OUnt 
of ~11 t~xos f! i .uJ.y b onuse he sold t o t,hP. tete , 

lf tne tnx 1 osed oy tn oi tie a l. l':onetrue< P-8 ~ t x 
unon the artlole cold , ~ .~n ryurc1·ees ~de by t~• tate of 
tUseouri "11 nt be said to Teeul t ln direct t!.\1: ~P-"· t ... 
e t t~ o.f our1 ~. J.Ch t he o1tv ~ould haYe riO :r:ighv to vy. 
HotreVAI·, we l"~ or l· e op1nion thAt U'1'i r thA lPW 0 1. (" "'rtC' , 
the t u 1 no ned mon r.:r-sol J.ne Cle;!J e:re by t flf' c 1 t .WF'l nf t .Le 
st~.te ia an occupation tax lev len uoon ,.hP. c1 .,J.er a 1d e tc\Jred 
at t 1e rate of <me (1 ) c t •er g llon. 1ic 1 t ' view tt~ken 
in toe V lruec:;nP.y cr• o ~ .o -'- . Ado t in~ t u~ th.e•)ry o :;ne v laue noy 
cace, t 1c c1 tv g· Rolinc o .. tCtHI .:.evied o. tax , .. "n t. I~'" neal r 
and not ·g<:;l.nst tn •1rc1~Aer,-, 1ch inti r.·.:.os~ ,oulrl bn the 
nt, te . It ia true tna.t t:v~ Vri.l\te of l.ih f!r> 0 ,l1ne 'll'bP.n uTc~ ~ed 
1 s '.!'" nne ad by re""non of ts..x, b\J t tnJ.s coe" no"t cl n.n 'fl the 
natt.1 r!ll of th.., t ".x• e lfl.F. tax u ·on " m rc' t fo,. th,.. r rivile e 
of do1n~ bt in ~e . 1t i s in tne e c te or y s otner t xes 
l evi• l )On • c 'l nts fo l" the p -rivjl•ge cf (,oin~ oueinesn · .ich 
enh~'1C ... t! .. ~~ vn1.ue Of V~r 0\! .,.l't i Cl'! lrCb~eed b~r t 'le t~t Of 
'1.,~ ~'1,.1 . 

the l"Cfo r e of th o·oi nion th~t niclN~l r-~aol ine 
en tna · r in the I <'1' of ocm:ro ... t ion t .x, -.p l y t o 

r- 'rch ~ e m .. de by the t ntc of 1 £ou 1 nnd jt~ ~ol1 ic~l FUb­
divlsionr. tbe s ~\;; as it doets to i•ld-Yidu.a.lo. 
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Very trnly yonrE" , 

Ass i strnt Attorney Cene ral. 

AP!" ROV~~J : 

Attorney Gener Al . 


