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In ret Senatc Bill No. 427 1s unconstitutional

Jennery 16, 1333

Fﬁ_
Hon. Jerome +, Joffee,

LED
Senator, 7Tth Distiiet,
Senators'Office Building, X 5
Jefferson City, Missouri.

My dear cenator:-

At your recuest, I iz furnishing you an ooinion s to the validity
of Senate Bill No. 427, purporting to amend Fection 5973, hArticle
XII, Chapter 37, Hevised Ptatutes Missouri, 13528, =nd by =dding
three new sections thereto, all of hich are szhown =t pages 3G,
238, 240, Session Laws, 1971,

An examinstion of the House Journil, thich is scdmissible in evi-
dence, State ex rel. ve Mesc, 71 Mo. l.ce. 270, at on. 1763-064,
56th General Assembly, reveals that S.B, 427 was teken up £pril
30th, 1871 for third readingz on fincl Zassage. Inhic 11 we
amended, but received only thirty-six vote:- i: sup ort thereof,
end the:~"ore waus defeated.

Section 35, Article IV of Mi-souri Constitution reads as followss

"VYhem o btill 1= put uovon itc fincl passsge in either
house, snd fulling to pass, a metion is made to re-
consider the vote by which it w:s defeated, the vote
ugon such motion to reconcside: sh:1ll be immediat:ly
taken, =nd the subject fin-1lly dizposed of before
the house proceeds to cny oth:=r bus ness.”

In accord:znce :ith the abtove constitution:1 provicion, .- motion
Lo reconsider the bill mas taken up May 1l:t, 1371 and defezted.

1>

House Journ:1l 1l4:=3,

No provision cimilur to Sectin 35, supra has been found in the
constitutions of other stotes, znd #p. rently has never be d-2s ed
upon by the Misczouri Courtse “hat construction then shall be
placed on Section 357

In construin it we must bear in mind th ¢,

"The constitution was written by plzin men for 2 plsin
and obwvious pu ose and should be construed ri1thout re-
fined subtlety, i.e., delicscy of mentzl sction.” L' =ste
ex rel, vs Urabelle, 261 Mo. l. c. 522,
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A oroper construction of Section 35, hinges upon the meaning of
"Pinsl" and "finslly disposed of",

Webster defines fiusl =s Ycouclusive", "decisive®™ and Bouvier's
Law Dictionazyﬁ Zd, hev. Vol. 2, p. 1221, defines Lipal as "losthy
"conclusive®, "pertaining to the end". Vebster defines _
as mezning "the end or outcome", "lastly", Meonclusive", "for sll
time", "beyond recovery or =z=lteiati n".

"Disposed of" as defined b ‘bster means to "zrrsnge or settle
finally", "to determine the fact of®, "to get rid of", "to put out
of the way", "to finish with', :nd =imilor definitions zre found in
Vol. 7, Lords znd Phrasesg, p. ~114,

when £.B. #427 was tcizen up on motion to reconsider to be "finally
dicposed of", the defeat of such motion to reconsider means that the
house p rts with, relincuishes, gets rid of, finishes with, and l=stly
acts upon the bill, znd such decisim is conelusive, decisive, rnd the
motion to recons der when defeated is beyond recovery or =lteration,
has resched the end, :nd dies. Unly one motion to reconsider is in
order and permissible under the sbove constitutiondl provi:ion, nnd
this procedure is &p.roved in Hincs Precedents, Vol. 5, £.6057. The
Houe as there”ure without suthority, ~fter the de-:t of the motion
to reconsider, to act further uvon -.b. 7#4.7.

A second objection to w.h. 4.7 is that & viclaztes Section Z1, Article
IV of the Mis.ouril Constitution. .

Section 71, suprz is as followss

"No pill shall become a law unles on ite filnsul Jsssage
the vote be teken by yeas and unays, the names of the
members voting for and azainst the sime be entered on
the journ:z1l, and =z mzjority of the members elected to
each house be recorded theieon zas voting in ite favor.®

The only place in the House Journcl whe e it sppears thst 8. B. #427
vas passed by the House, is under date of Msy znd, 1J¢1 :nd shown

in the House Journszl, pald67. The bill apvears to hav- Le mn anproved
by the Governor, Moy 14, 1961, Laws Mo. 1971, p.240, & ~lose

exam nation of the House Journszl under date of May “nd, 1371, p.l1467
fails to show = complisnce with mandatory provisions of feection 21,
su ra. The Journ:l f-ils to shov the recording of the yea: and nays
vote, and fails to show the names of thc members of the House voting
theirecon. This omis-ion is fatal to the bill., The Suoreme Court of
Alabams in State x rel. Attorney General vs buckley, 54 4l-bama,l.c.
613, in passing uoon & provision of the Alzbame Constitution, in sube
stance identical with Section 21 of the Miscouri Constitution sz1ds

"The Constitution, then, recuiring thst the yeas -nd nays
shall be matter of record, no other evidence c:n be received
of this requirement, nor can its want be supplied by intend-
ment, Of this fact the record (journal) must speak, and if
silent, the fact, in lezzl contemplstion, does not exist.”




A

Section 31, supra, is mandatory and has heretofore been construed by
the Supreme Court of Missouri, 1. State ex rel. Schmoll vs Prabelle,
261 Mo., l.c. 522, 523, in the following langurgzes

"The provicsion in hand is cast in language unmistakablg
mandatory, and of an iwport not to be misunderstood. it

st 'nd: on its own reason. <&tat pro rstione voluntas. But
m'ny -ubstantial and controlling reasons might be given

did time permit or the occasion demand. Look at it. It
starts off with the peremptory phrsse, "No pill shall be=-

come 2 lsw unless"--unlecs what? Unless on its final

naszage "the vote be taken by yeas and nays." If that

were all of it then the fore or aft recitzl of the journal
thzat the vote was taken by yeas and nays =nd announcing

a result might be sufficient. But the comstitutionemaker
writins osramount law controlling the legislative lav-maker
the court:- znd the Governmor, went further; witness, unless
"the names of the members voting for and az=zinst the same

be entered on the journ-l," and it did not stop there but

goes on to say "and (unless) a msjority of the members elec-
ted to sach house be rccorded thereon 2s voting in its favor."
All thecse elements are essenti:zl preorecuisite to the validity
of a law, and one is just as essentisl as znother, The record-
ing of the votes is essentizl. The entering of the names

of the voting members on the journ=1 and showing a m-jority

is essentizl, and the takinz of the vots by yeas snd na s is
essential. Now, by the solegpn zdmissions of our Attorney-
General hereinhefore reproduced, that pesrt of the journsl

of the house devoted to the constitution=1 purpose in hand,
shows the bill did not receive a constitution:1 majority.

No criticism ecan weaken, no an-lysis shake snd no reason-

ing czn overthrow that monumentzl fact., There it st -nds em=
blazoned on the record so that even he who runs may read.
Hence, however much we might 2gr e with counsel that ev:ry
presumption is allowed in favor of the validity of z law

and that courts, to sustain an act of the Legisl-ture, will
indulge such presumptions and not declar=s the law inva1lid nor
make it perish except it be bad beyond a2 reasonzble doubt,
cannot apply here., Ve have written the l=w too often to the
effect that presumptions take flight in the pr-sence of the
actual faects not to stand by the doctrine now.,"

SeBe #4227 wis not passed in =ccordance with the constitution:=1 pro-
visions heretofore pointed out and did not become a2 law even though
signed by the presiding officer of each house and zporoved by the
Governor. ©oState ex rel. vs Drabelle, 261 Mo, 515,

The above statute being unconstitutional, we hold thot Section 5978




e S, Mo, 19288 1= stil. in full

Yours very Eruly,

K°PROVED:

ROY MCKITTRICK
ittorney General

FLi/mh

force snd effect.

FRANKLIN E. RLAGAN
Asst, attorney General




