
CuUNTY BNGINEf,.t\S : 

v 
( 

,, 

St . Loui s County--right to hir e and 
fire employees of Highway Dep<.~ rtment . 

July ~6,1933 

Ron . R. E. Scbaaacber 7 
Associat ~~ Judge of County 
St . Louis County, 

Court, 

St . Louis , Missouri. 

Dear Sir & 

\ ,e have your request of June 13th, 193Z for an opinion f rom 
this Off ice u pon the following questions: 

• In view of nection 6 of Articl e C6 of the 
Constitution of Kissouri, does the County 
Court of St . Louis have t he right to employ 
employees of the county working i n the County 
Highway Garage , or does that right belong to 
the Highway Engineer? 

Further, is it within the jurisdic tion of the 
County HiJh •ay EngineGr to dismiss any em­
ployees \11. tbi.n his dep ·rtment without prefer r ing 
charges and securing the consent of the County 
Court~• 

~ith reference t o the fir s t paragraph, namely a s to whom the 
power belongs to employ ~orkmen in the County Highway Garage, 
we r ef er you to an opinion of this Depart ment under date of 
January 25th,l933, furnished to the Prosecuting Attorney o! 
St . Louis Couaty, a copy of which is enclosed here ·ith. In 
that opinion it 'as held that the County Highway ~gineer had 
only such author ity t o employ workmen who came within the class 
of as sistants to the High ay Engineer • 

. i th r efe r ence to t he contract of employment , we a ssume that 
such employment is for an indefini te term, and the rule for 
the term~ation of such a contract of employment is stated 
in 39 c. J. p . 70 , sec. 60 as follows : 

• A contract of employment for an indefinite 
term may, i n the United Stat es be term•n~tad 
at the will of eithe r party . • 
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Undel' Section 8011 h . s. 1929, with r eference to the po~er 
of hiring eapl oye _s , it provides: 

•rn t he event the County Bighr ay Engi neer 
cannot properly perform all the duties of 
hi s of f ice , he shall, wi t h the approval of 
the court , appoint one or more a s s i stants 
who shall receive such compensa tion as may 
be fixed by the court.• 

As to the meaning of the above term, •duti es of his of f ice•, 
we look to Section 5013, R. s. 1929, which is a s f ol l ows: 

•SEC. 8013. TO HAVE SUPERVI~ION OVEh HIGHWAYS 
OF COUlifi . -- The county highway engineer shall 
have di rect super visi on over all publ ic r oads 
of the county, and over the' road overseers and 
of the expenditure of all county and di str i ct 
~ds made by the road OTt rseer s of the county . 
He shall al so have the supervi si on over the 
construction and maintenance or all roads, cul­
verts and br i dge s . jo county court shall order 
a road establi shed or changed until said pro­
posed road or pro posed change has been examined 
and approved by the county highway engineer . 
Ro county court shall issue warrants in payment 
for road work or for any other expenditure by 
road over seers, or 1n payment for work done 
under contract , until the claim therefor shall 
haTe been examined and approved by the county 
highway engineer.• 

It is t herefore the opinion of t his Office that thr ee conditi ons 
must be met before the County Highway Engineer can employ anyone 
to assist biB; 

(1) rhe duties to be perf'ormed must be duties im­
posed by law upon the County Highway engineer; 

( 2) The County Highway Engineer, from lack of time 
or otherwise , cannot properly perform such duties 
f'or ~ich the persons t o be ea pl oyed are to per ­
form; 

( ~) fhe em~loyment or such a s si s t ants must be ap­
pr oved by t h€ County Court. 
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The Highway Engineer is charged with supervi si on over t he con­
struction and maintenance of all r oads, culverts and bridges . 
Such assistants a s are appointed by him must come Within the 
class of assisting the engineer in the sup~ rTision and construc­
t ion of roads, culverts and bridges . The power to employ all 
other workmen, that i s workaen employed for t he purpose of 
executing construction, l aboring on the highway or i n t he garage 
i s Tested in the County Court. This general authority ori ginates 
1n Section 36 of Article VI of the Mi ssouri Constitut i on, Which 
r eads as follows: 

•In each county ther e Shal~ be a county court, 
which shall be a court of r e cord, and shall have 
jurisdiction to transact all county and such other 
business as may be prescribed by law. The court 
shall consist of one or more judges , not exceeding 
three, of whom the probate judge may be one, as may 
be proTided by law.• 

Specific authority for such is f ound in Se£t1on 7946 1 R. B. 1929, 
which r eads, in pant, as foll ows: 

3 Whenever any public money, whether arising !rom 
taxation or fro~ bonds here tofore or hereaft er i s sued, 
is to be expended in the construction, reconstruction 
or other improveaent of any road, or bridge or culvert, 
the county court, township board or road district. com­
aissioners, as the case aay be , shall have full power 
and authority to construct, r econst ruct or otherwise 
improve any road, and t o construct any bridge or cul ­
vert in such county or other political subdivisi on of 
the ~tatG, and t o that end may contract for such work, 
or may purchase machinery, empl oy operators and pur­
chase needed materials and employ necessary help and do 
suCh work by day labor. * * • • 

When the engineer is giTen power to empl oy such assistants as may 
be necessary , •with the approval of the court•, the duties involve 
upon the engineer to employ such assistants , and the duty involTes 
upon the county court to approTe or disapprove of such assistants . 
SUch is the construction placed upon this t erm 1n Butler v. SulliTan 
County, 108 •o. 630, l.o. 638. In the Su111Tan c ... unty case, the 
Statute gaTe the county collector the power to employ attorneys 
"with t he approval of the county court• to aid t he prosecuting at­
torney 1n the handling of tax suits . The Supreme Court in con­
struing this t e rm in the Sullivan County case, l.c. 638, said: 
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•the statute neither authorizes the cov.nty 
court to employ counsel nor to charge the 
county with liabi l ity for his co•pensation. 
The power to employ an a ttorney is granted 
solely to the collector ; this compensation 

and t he .:1"-bil i ty ther efor i s provided for by 
the law. The only power granted to the county 
court is to ~pprove or disapprove of such 
employment , and t mreby fix the s tatus o1' the 
atto~ey employed by the collector a s to his 
right to such compensation ~en his right to , 
and the amount the eof, comes to be a scet­
tained by the co~rt in which the tax sui t is 
terminated, and the liabi l ity therefor fixed 
by the final judgment of such court.• 

The meaning of a power conferred upon an official Y<hich is sub­
Ject to the approval of ~other official, i s fully set out in 
Kakenson v. n!l lon, 171 Pac. 673, l.c . 676, as f ol l ows: 

"rhe grant to l ew • ex1co i s to be etfectu~ted 
by sel ection, not only of the~e lands gr ant ed 
in quantity, but al !:.o as indemnity , and they 
are to be s elected under the direction and 
subj ect to the approval of the secretary of 
th~ interior. The words 'subject to the ap­
proval' we do not r egard as giving the sec r e­
tary of the tnterior discretion to arbitra ill n . 
r efuse a selection f or no r eason at all . Xhese 
words a re t o be under s tood to cean that the 
secretary of the interior shall investigate 
and pass upon and render judgaent a s to whe ther 
the lands sel ected are within the t e rms of the 
grant, and, i f so, it is his duty to list them 
to the stat e .• 

It is therefore t he opinion o! this Office that the County Court 
po s sesses the right to eaploy workmen in the County Highway Garage . 
I t i s also the opinion of this Off ice that County Hi ~hway Engineer 
i n contract ing with assist ants fo r an indefini te term of empl oy­
ment, possesses the right, Without the approval or consent of the 
County Court to discharge such a~ sistants, but that all othe r 
employees who are not assistants,as herein defined, to the County 
Hi ghway Engineer, and who are employed by the County Court at wi ll, 
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may be discharged at any ttme by the C01mty Co'..lrt, and not by 
the Highway Engineer . 

.lP?ROVED: 

ROY iCkiTTRICt 
At torney-General 

FER/mh 

Res~ecttully submitted, 

FRAN.r~IN E. R.t .• -·GAI , 
Assis t ant Attorney- General 


