PENIT NTIARY=—WARDEN-~CONVICT: Authority of law to imprison
convitts.

Kovember 8, 1933
nPp

Honorsble J. M. Sanders, “arden
Micsourl State ‘enitentiary
Jefferson City, Missouri

Dear Warden:

Your request for an opinion dated November €th,
wae a8 followss

"At the February Term, 1931, of the Cole
County Cireuit Court one Charles Alberts,
alias Jack Allen, plead guilty to the charge
of taking away a minor female for the pure-
pose of concubinage.

He waz sentenced by the Court to serve a term
of three (3) years in the Miseouri State
penitentiary. He was paroled by the Court

on the day of sentence.

At the Uctober, 1933, Term of the Cole County
Circuit Court this semtence was revoked snd
the defendant, upon direction of the Court
was apprehended by the Sheriff.

However, the copy of sentence and judgment
of cour‘ nowhere contains the instructions
of the Court to the Sheriff to deliver the
defendant to the penitentiary, nor any order
directing the "arden of the Penitentiary to
receive the defendant to serve out the pun-
ishment assecsed.

I request your opinion regarding the pro-
cedure I should follow in this case. Should
the defendant, Alberts, be refused by me, and
made to remain in the custody of the Sheriff,
or are the instructions of the Court to the
Sheriff following the revoecation of parole
sufficient for me to accept?"

Section 3809 R, S, Mo. 1929, provides as follows:

"The circuit and criminal courts of this
gtate, and the court of eriminal correction

of the city of “t. Louis, shall have power,
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as hereinafter provided, to parele persons
convicted of a violation of the eriminal
laws of this state.”

Hection 3811 R. Y%, Mo. 19289 provides as follows:

*When any person of previous good sharacter
and wvho shall not have been previously con-
-wioted of a felony, shall be convicted of
any felony except murder, rape (whsre the
rape charged and the proof shows sald rape
to have been committed neans of force,
violence or by putting the female in fear
of immediate injury to her pereon), arson
or robbery, and imprisonment in the penie-
tentiary shall be assessed as the punich-
nent therefor, and sentence shall have been
pronounecced, the court before whom the con-
viction wac had, if satisfied that such per-
son, if permitted %o go at large, would rot
cgaln viclate the law, may in his discretiom,
by order of record, parole such person and
permit hinm to go =nd remain at large until
#uch parole be terminated as hereinafter
provided: Provided, that the court shall
have no power to parole any person after he
has been delivered to the warden of the pen-
itentinry.”

Section 3813 R. 8. Mo. 1989 provides as follows:

*When any person shall be puroled under the
provisions of seotion 3811 of this article
the court granting sald parole or the judge
thereof in vacation may terminate said pare
ole at any time without notice to such per-
son by merely directing the clerk of the
court to make out and deliver to the sheriff
or other proper officer a certified copy of
the semntence, together with a certificate
that such person has been paroled and his
parole has been terminated, snd it shall be
the duty of such officer, upon receipt of
such certified copy of sentence, to -
ately arrest such person and traneport and
deliver him to the werden of the pemnitentiary
in the snme manner as if no parole had been
granted, and the time such person shall have
been at large upon parole shall not be counted
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us a part of the tem of his sentence, but
the time of his sentence shall count :
the date of his delivery to the warden of
the penitentiary.”

Jeotion 8413 il. B, MHo. 1939 provides as follows:

“Whenever any convict shall be delivered to
suid beard, the oificer having such conviot
in charge shall deliver to the doard the
certified copy of the sentence received by
such officer from the c¢lerk of the court,
and shall take frowm the board a oertifioato
of the delivery of such conviot.”

Section 848 i, 8, lo. 1939, provides as follows:

*No person's body shall be imprieconed or
restrained vnless by asuthordty of law.".

In the instent caere defendunt wvas sentenced to three
yearsiin the Htate Femitentiary, but under the right conferred
as provided under section 509 and 3811 supra, the prisoner
wvae paroled by the Court end the parole wvas terminnted undertthe
provisions of section 3212. It is to De noted that the Court
followed the lew in his procedure. The judgment and the sen-
tence of the Court does not have to oontai: eny instructions to
the sheriff or directions to the warden. 2¢ is sufficient Af
the Court's recorde show that a commitment was ordered issued
by the elerk of the Circuit Court, directed to the sherif?, which
in this case was done as revesled in the Court's order immedi-
ately following the revocation of the parcle. On delivery of a
prisoner to the peniteantiary, the law provides that a certified
copy of the Court's orders aentencing‘thn prisoner accoumpany
the grxloaer as provided in section 8413 suprs. 1- was done
in the instant casec and is sufficient authority of law for the
Pennl Board to accept the person convicted, and 1t would dbe
their duty to make out a certificate of delivery for such con-

vict.

It i2 to be not:d that in the instant cnse the record
shows that the parole was revoked and the clerk was ordered to
issue a warrant of commitment, sentence having already been
passed. It ie usual that the warrant of commitment ace
the prisoner with the other necessary papers. No doubt if the
Penal Board will take the matter up with the clerk of the Court,
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the Board can obtain & certifizd copy of the warrant of com-
mitwent which the clerk issued as per the Court order. This
copy is not resuired by law to be im your files but 1ts absence
is siving you some worry =md no doubt it is of value in your
Department on magy ccusslond.

itespectiully submitted

WILLIAH ORI GAWYERS
Assistant Attorney Cenersl

APPROVED:

3

Attormey é;narul.
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