COUNTY FOREIGN INSURANCE TAX FUND: Sec. 38, Laws of Mo. 1933,
p. 85 held unconsti tutional.

~
\

7.2
August 21, 1933, g
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FILED !
Hon, William H. Sapp, ba
Prosecuting Attorney, /
Columbia, Misscuri,
Dear Sir:
This 4 ¢t acknowledges receipt of your letter

of August § in whieh you request an opinion from this department
on the mtitutiomity of See. 38 of House Bill No. , laws

or Missouri 1933, p. 85.
Sec. 38 provides as follows:

"*There is hereby appropriated out of the
state treasury, chargeable to tho ‘*County
foreign insuranee tex fund®, for the years
1933 lnl 1 the sum of three milliom
dollars ($3 4,000} or so mueh thereof
as may de available to be apportiomed
-’1;:“ different counties in the state,
and eity of St. Louis, as provided by
Seetion m of the Mtel Statutes of
nmm, 1“0. irayided, that the board

Seetion 18a of Committee Substitute for Senate Bills
237, ete. (Laws 1931, p. 345), the prior existing statute mentioned
in the provise sbove, passed by the Legislature in 1931, sets up a
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"free text book fund" in each school district eand provides that
when money is appropriated undér the provision of Section 5982
R.S. Mo, 1929, that money shall be paid into the free text book
fund of each district., The section further direets the Board of
Directors of each distriet to purchase free text books for the use
of pupils in the elementary grades when such action is directed by
a vote of the qualified voters of the distriet. This said section,
18a, further provides that if free text books have not been author-
ized by a vote of the distriet, or if there remains a balance in
the fund after the purchase of free text books, the sum not
utilized shall be transferred to the Teachers' Fuhd.

The question as to the validity of the proviso in See-
tion 38 (Laws of 1933, page 85) arises when the Board of Directors
of a sehool distriet attempts to transfer moneys apportioned under
the provisions of Section 5982 R.S. Mo. 1929, (which Aet merely
provides for the apportiomment of the county insurance tax fund
to the several counties), notwithstanding the fact that the voters
of the distriet have directed that such momey be used to purchase
free text books. In such a case the action of the Board of Direect-
ors would be legal, if the proviso mentioned above is a valid
enactment.

It is the opinion of this department that Section 38,
Laws of Missouri 1933, p. 85, is unconstitutional for the reasons
which will presently appear:

I.

Seetion 19, Artiecle X of the Constitution of the State
of Missouri provides:

"No moneys shall ever be paid out of

the treasury of this State, or any of

the funds under its management, except

in pursuance of an appropriation by law;
nor unless such payment be made, or a war-
rant shall have issued therefor, within

two years after the passage of such appro-
priation act; and every such law, making

a new appropriation, or continuing or
reviving an appropriation, shall distinectly
specify the sum appropriated, and the object
to which it is to be applied; and it shall
not be sufficient to refer to any other law
to fix such sum or objeet. A regular
statement and aceount of the receipts and
expenditures of all public money shall be
published from time to time."

In the case of State ex rel Broadwater v. Seibert, 99 lio. 122,
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The General Assembly, by Aet approved May 21, 1889 (Acts 1889, p. 6,
See, 5, Sub. 7), appropriated *to pay the amount due for work
and improvements om the walls and capitol groumds®, and "to pay
balanee due under econtract made for the enlargement of the capitol
mu%g. whieh balance was a part of the former appropriation of
$250, whieh la and reverted to the treasury”, reappropriated
the sum of $21,854.06. The court held that the objeect of the re~

a ation must be determined by the terms of the Aet making

it resort cannot be had for that purpose to the first Aet. The
court said (1... lu,t

"It is obvious, from the reading
of She foregoing provision, that

a reappropriation of anm

balance of a former appropriatiom
is upon the same footing as the
original appropriation as to the
necessity of stating the object for
which such reappropriation is
made, ***%n

Section 38, Laws of Mo, 1933, p. 85 is therefors uncon-
stitutional when measured by the yard stieck of the Seibert Case,
supra, for the reason that no speecifie object of the reappropriatiom
is stated. It is discretionary with the board of direetors or the
board of education as to the mammer in which they will expend the
money. In addition thereto, Seetiom 38, supra, attempts to determine
the objeet of the appropriation by reference to Section 18a, Laws
of NMo. 1938, p. 345. This is e¢learly uncomstitutional.

II.

There are two possible constructions of Seetion 38, Laws
of Missouri 1933, p. 85:

(a) That it is an amendment to Section 18a, Laws of
Missouri 1 s P S“;

(b) Thet it is a separate Act pertinent to the approprie-
tion made in the seetion of ch it is a part.

If Seetion 38, supra, should be construed as an amendment
to Seetion 18a, supra, it is e¢learly unconstitutional, for it does
not comply with the mandate eontained in Section 34, Art. IV of
the Constitution of the State of Missouri, which is as follows:

"No aet shall be amended by providing

that designated words thereof be strickeam
out, or that designated words be inserted,
or that designated words be strickem out
and others inserted in lieu thereof; bdbut
the words to be strickem out, or the words
to be inserted, or the words to be strickem
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out and those inserted in lieu
thereof, together with the aet or
section amended, shall be set forth
in full as amended."

A mere resding of Section 38 is suffieient to convinee that
it does not in any way conform to Section 34, Artiele IV of the
Constitution of the State of Missouri.

If, on the other hand, Section 38, supra, should be construed
as being a separate Aet, the unconstitutionality of the law is still

apparent.

Artiele III of the Constitution of lissouri is the usual
American constitutional eclause relating to distribution of powers.
Section 57 of Artiele IV of the Comstitution of Missouri, relating
to initiative and referendum reaffirms the provision of Article III
as far as legislative powers are concerned, with an amendment that
is unimportant here. The construction which the courts of this
state have placed upon these provisions relating to distribution
of powers fully warrants our conclusion that the proviso of the law
of 1933 is unconstitutional, should it be considered as not amenda-
tory of the laws of 1931.

We find in State v. Field, 17 Mo. 529 what is practically
an identical case. In the Field Case an Aet of the legislature at-
temped to give to the County Court of any county the pdwer to suspend
the operation of a law relating to the mode of recovery of certain
penalties. The court in that case held that under the provision
of Article III of the Constitution, the legislature could not dele-
gate a discretion to an administrative body for the purpose of
investing the administrative body with the power to suspend the effect
of a previously enacted statute. The situation here is identical
in that the proviso of the law of 1933 attempts to vest in an admin-
istrative body the power to suspend the effeet of Section 18a of
Committee Substitute for Senate Bills 237, ete. (Laws of 1931, p.
345) setting up the free text book fumnd.

In the case of Merchants Exchange v. Knott, 212 Mo. 616,
l.c. 641, 111 S.W. 565, the court held:

"We are of opinion that the power

to bind and loose, to inaugurate

or suspend the operation of the law,
to say when and where it is law is
of neecessity an inherent and integral
part of the law-making power, not

to be delegated to, and wielded by,
any commission."
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III.

If under Section 18a, Laws of lo. 1931, p. 345, the voters
of a distriet have directed that the money received under the pro-
visions of Sec. 5982 R.S. Mo, 1929 be used to purchase free text
books, them, im that evemn$, See. 38, Laws of lMo. 1933, p. 85 is
unconstitutional for the réasom that it attempts to apply the
appropriation to purposes other tham those for whieh it was obtained.
Sec. 20, Artiele X of the Constitution of the State of Missouri

provides:

;Eho moneys aiiain; from l:ziloan,h.

bt or liability, econmtrac by ¢

State, or any county, eity, town eor

other munieipal corporation, shall bde
applied to the purposes for whieh they
were obtained, or to the repayment of

such debt or liability.and not otherwise,"

The question is whether or not the voters of a distriet,
having voted to use the appropriatiom to purchase free text books,
have assumed a liability sueh as is contemplated in See. 20 of
Artiele X of the Comstitutionm.

The word "liability" is defined in Balentine's Law Die-
tionary as follows:

"As a legal term the word means that
eondition of affairs which gives rise
to an obligation to do a particular
thing to be enforeced by action.”

Words and Phrases (24) Vol. III, p. 98, under the heading
of "Liability", says:

"tLiability’ in its brosdest and most
comprehensive use includes any obliga-
tion one is bound in law or justice

to perform, and is synonymous with
'responsibility”’; in e more restricted
and perhaps inm its popular sense, it means
that which one is under obligation to
pay to amother. State ex rel City of
Milwaukee v. Milwaukee Electric Ry. &
Light Co., 129 N.W. 623, 630* 144 Wis.
386, 140 im. St. Rep. 1025, ****en

Words and Phrases, (34) Vol. IV, p. 866 says:

"' The word 'liability', as used in
Seetion 3, Art. VIII of the Constitutionm,
is to be read, eonstrued, and accepted in
the usual and ordinary sense in whigh that

term is commonly employed, and whem so used,
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means and signifies the state of
being bound or obligated in law or
justice to do, pay, or make good
something. Feil v. City of Coeur
d'Alene, 129 P. 643, 649, 23 Idaho
32, 43 L.R.A. (N.S. 1098.'"

Words and Phrases (3d4) Vol. IV, p. 868, under "Dedt",

"'The word 'liability' as used in
Const., Art. VIII, Chap. 3, limiting
county and munieipal indebtedness,

has its ordinary meaning, and signi-
fies the state of being bound in

law and justice to pay an indebtedness
or discharge some obligation. Boise
Development Co. v, City of Boise, 143
P, 631, 535, 26 Tdaho 347. ****w

Cooley in his work "Constitutional Limitations®, Eighth
Editiom, Vol. I, p. 130, says:

"1In interpreting clauses we must presume
that words heve been employed im their
natural and ordinary meaning. As Karshall,
Ch. J., says: *'The s of the consti-
tution, and the people who adopted it

must be understood have employed words in
their natural sense, and to have intended
what they have said.' This is but saying
that no foreed or unnatural construetion

is to be put upon their language; and it
seems 80 obvious a truism that one expects
to see it unIVersaII{ accepted withou
guestion; but the attempt is made so often
by interested subtlety and ingenious re-
finement to induce the courts to forece

from these instruments a meaning which
their framers never held, that it frequemtly
beecomes necessary to re-d@elare this
fundamental maxim. Narrow and technieal
reasoning is misplaced when i% is brought

to bear upon an imstrument framed by the
people themselves, for themselves, and
designed as a chart upon which every man,
learned and unlesrned, may be able

trace the leading prineiples of govermment.'"
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In the light of the definitions as heretofore set out,
end in view of the ecomnstruction to be placed upon words as used
in the Constitution, we are of the opinion that the "liability"
assumed by the distriet whem they voted to have free text books
for the distriet is such a "liability" as is contemplated in
See., 20, Artiele X of our Comstitution. That being so, the
femaining question that presents itself for our consideration
is whether or not a diversion of the moneys, such as is contem-
plated by Sec, 38, Laws of Missouri 1933, p. 85, is unconstitu-

tional.

Corpus Juris, Vol. 61, p. 1521, declares the following
prineiple of law:

*Paxes which are set apart by the
constitution of the state for par-
ticular uses cannot be diverted by

the legislature to any other purpose,
and neither can funds derived from

taxes levied and collected for par-
tieular purposes be legally utilized
for, or diverted to, any other purpose,
some constitutional provisions expressly

so providing. ***%e

In the case of Burmank, ete. v. Douglas, (Wash.), 255 Pac.
360, the court held:

"The general rule is that where money
is raised and is payable out of a
special fund, the fund im question
shall not be ecalled upomn to pay any
other or different charges except those
for whieh it is credited."

In the case of In Re Opinion of the Judges, 240 N.W. 600,
the eourt said:

ne#*¥and with particular reference

to the possibility of employing moneys
{either state or eounty) now on hand
or to accrue under present levies, for
the furnishing of feed or making of
feed loans, artiele 11, Sec. 8, Con-
stitution of this state, provides: 'No
tex shall be levied except in pursuance
of a law, which shall distinetly state
the objeet of the same, to whieh the
tax only shall be applied.?

Under this section we are of the opinion
that moneys now on hend (or hereafter to
be reeceived) as the result of payment of
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taxes (whether motor vehicle fuel tax
or other tax) already levied, and the
proceeds of whieh have already been
appropriated, must be applied to the
purposes for which they were levied and
to which they have already beem appro-
priated, and wé think the same could
not now be diverted, even by legislative
action, to any other purpose. See
Opinion of the Judges, S.D. 324, 210
N.W. 188; White Eagle 01l & Refining Co.
v. Gunderson, 48 S5.D. m, 205 N.¥W. ‘1‘,
“ A.Ll.n. s ‘s .

This seme constitutional provision would
prevent the diversion of money in exist~
ing sinking or other funds raised by
taxation from the specifie purposes of
such funds to the making of feed loamns,
even though the momey is now on hand

and the expenditure thereof is not imme-
diately required for the particular
objeet for which it was levied and appro-
priated.”

Therefore, it is the opinion of this department that See.
38, Laws of Mo. 1933, p. 85, is unconstituti onal when viewed in the
light of See. 20, Artiele X of the State Comstitution for the rea-
son that it attempts to eapply the appropriation to purposes other
than those for which it was obtained.

Iv.

Seetion 28, Artiele IV of the Constitution of the State
of Missouri provides:

"No bill (execept general appropriatiom
bills, whieh may embrace the various
subjeets and accounts for and om account
of which moneys are appropriated, and
except bills passed under the third sub-
division of seetion forty-four of this
article) shall contain more than one

sub jeet, whieh shall be clearly expressed
in its title."

See. 38, Laws of Mo. 1933, p. 85 is found under the general
Aet under the heading

" APPROPRIATIONS: Momey for Suppert of
State Govermment, State Fair, Boards,

and Commissions for the years
of and 1934."
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_ Seetion 38, supre, is entitled: "County foreign insurance
tex fund". Under the above general heading the Legislature not
only appropriated $35,000,000 as provided by Sec. 5982, R.S. Mo.
1929, but in addition thereto sought to repeal the provisioms of
Section 18a, Laws of Mo. 1931, p. 3545, and give to the board of
directors or to the board of education the power to transfer to
the teachers' fund any portiom or all of said moneys received
under the provisions of this section. This is pure unadulterated
legislation and is vioclative of Seetion 28, Article 1V of the Com~
stitution of the State of Missouri.

The general rule of law on this subject is well stated
in the case of State ex rel School Distriet v. Hackmann, 898 Mo.

". 1"'. u:

"*gection 28 of Article 1V of the
Constitution provides that 'Neo bill
*#%* shall contain more than one

sub ject, which shall be eclearly
expressed in its title.' It is
uniformly held that this prevision
is to be liberally construed; that
its purpose is to have the title
indicate the general contents of
the act; that if the contents of
the sect fairly relate to and have a
natural conneetion with the subdbjeet
expressed in the title, they fall
within the title. On the o¥%her
hand, provisions ineongruous in
their subjeet-matter may not bde
enacted in the same aet. The sudjeet
must be single. In addition to being
single,the subjeet must be eclearly
expressed in the title; the title
must not mislead as to the contents
of the act.'"™

However, the application of this general rule to a case
such as we have here under consideration is most emphatically set
out in the gase of State ex rel Hueller v. Thompson, 318 Mo. 272,

l.e., 377, as follows:

"An appropriation bill is just what

the terminology imports and no more.

Its sole purpose is to set aside moneys
for specified purposes, and the lawmaker
is not directed to expeet or look for
anything else in an appropriation bill
exeept appropriations. 4is to these he
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is charged by the Comstitution to

look and wateh for two things:

(a) the various subjects of the bill,
and (b) the aceount or acecounts for
which the payment of the State's moneys
are being set apart. The same section
and article of the Comstitution forbids
any bill, except as in the Comstitution
provided, to econtain more than a single
subjeet and this must be e¢learly ex-
pressed in the title. The exeeptions
are two, one of which is appropriation
bills, and the other is such legislation
as is provided for and limited by the
third division of Section 44 of Article
IV of the Comstitution. (Art. IV, sees.
28 and 44). Here we have an appropria-
tion aet which not only appropriates
money for the various subjects embraced
therein, but which attempts to fix and
regulate all salaries affected by the
act which either have not been fixed by
any statute or not definitely fixed,
whieh would inelude all salaries where
the maximum alone was named. That the
Legislature has the right by general
statute to fix salaries, is beyond cues-
tion, but has it the right to do so by
means of an appropriation aet? We think
not.

As has been observed in well-reasoned
cases, if the praetice of incorporating
legislation of general character in an
appropriation bill should be allowed, then
all sorts of ill-conceived, cuestionable,
if not viecious, legislation ecould be pro-
posed, with the threat, too, that if not
assented to and passed, the appropriations
would be defeated. The possibilities of
such legislation and this court's condemna-
tion thereof are well illustrated in the case
of State ex rel Tolerton v. Gordon, 236 Mo.
142, as well as the following cases from
other states: State ex rel v. Carr, 13
LeR.A. 177; Com. v. Greg, 29 Atl, 297."
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CONCLUSION.
Therefore, from a consideration of the foregoing, it is
the opinion of this department that Section 38, Laws of Missouri
1933, p. 85, is unconstitutional for the reason that it violates

(1) Section 19, Article X of the Constitution of the
State of Missouri;

(2) Section 34, Artiele IV of the Constitution of the
State of Missouri;

(3) Artiele III, and Section 57, Article IV of the
Constitution of the State of Missouri;

(4) sSection 20, Artiecle X of the Constitution of the
State of Missouri;

(5) Section 28 of Article IV of the Constitution of the
State of Missouri.

Respectfully submitted,

J-OHN '. Hom' Jr.’
Assistant Attorney General.

APPROVED :

ROY MCKITTRICK,
Attorney General.
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