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ftla 4epanDift• ••taowlecl8M reeetpt ot 7our lett.-
ot Auguri S 1n 11h1•ll J'OU Hqll .. , aa op1•10ll tro• thta 4epar-.at 
on tbe eoaa1ltut1onal1"7 of s ... 38 of~ Bill Bo. M•, taa 
ot JU.aaoui 1111, p. •· 

seo. sa Jrcni.4 .. aa tollew~u 

(-bU!a OUH) 

Se•tt.on 18a of COidlitt .. SUbs'\1tu'te tor SQate Bill• 
ur, •~•· (La•• llal, p. Me), the prior ena,lq ata·wte ••atiOD.el 
1a *h• pro'l'iao .aboye • paase4 b~ the Leatalatve ln 19Sl, sat• ut a 
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"free t ext book tund" in each school district and provides that 
when money is appropriated und•r the provision ot Section 5982 
R.S. Mo. 1~2~, that money shall be paid into the free text book 
fund ot each district . The section furt her directs the Board ot 
Directors or each district t o purchase tree t ext books tor the use 
ot pupils in the elementary grades when such action is directed by 
a vote ot the qualified voters ot the district. This said section, 
18a, turther provides that it tree text books have not been author­
ized by a vote ot the district, or it there remains a ba2ance in 
t he tund after t he purchase of tree text books, the sum not 
utilized shall be transferred to t he Teachers' Fubd. 

The question as to the validity ot the proviso in Sec­
tion 38 (Laws or 1933, page 85) arises when the Board of Directors 
of a school district attempts to transfer moneys apportioned under 
the provisions or Section 5~82 R.s . o . 1929, (which Act merely 
provides tor t he apportionment or the county insurance tax rund 
to the several counties), notwithstanding the tact that the voters 
or the district have directed that such money be used t o purchase 
tree text books. In such a case the action of t he Board of Direct­
ors would be l egal , if the proviso mentioned above is a valid 
enactment . 

It is the opinion of t his department t hat Section 38, 
Laws of Missouri 1933, p . 85, ia unconstitutional f or the reasons 
which will pr esently appear: 

I . 

Section 19, Article X ot t he Constitution of the State 
ot Missouri provides: 

"No moneys shall ever be paid out ot 
t he treasury or this State, or any ot 
the tunds under its management, except 
in pursuance ot an appropriation by law; 
nor unless s uch payment be made, or a war­
r ant shall have issued t herefor, within 
t wo years after t he passage ot auoh appro­
priation act; and every such law, making 
a new appropriation, or continuing or 
reviving an appropriation, shall distinctly 
specify the sum appropriated, and the object 
to which it is to be applied; and it shall 
not be sufficient to refer t o any other law 
to ~ix such sum or object. A regular 
statement and account of the receipts and 
expenditures or all public mone7 shall be 
published from time t o time. " 

, 

In t he case of s tate ex rel Broadwater v . Seibert, 99 Mo. 122 , 
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fte Clfteftl J.aM16l7, 'b7 Aet an~'!ei llaJ' al., 1181 (Ao'a laat, P• I, 
seo. I, Su\. f), appropriate& f7IOO *to p&J' the •out lue tor 1roft 
aa4 lllproY_..~. oa the walla and capt to1 grcna4a•, an4 •to P&J' 
baL&nee due UD4•r eontra~ .. ,. tor th• enlargeaent of the capitol 
lnliltiq. wtl1ell be..laue •• a part ot the foraer appropriation ot 
1250,000 w1l1ell lataet. aad reYerte4 to tJte tre&RrJ'", rea])proprtat .. 
the ... ot ta1.~.oa. The oourt -•14 that the ob3eot ot the re­
appropriation uat be deteraiaed b7 the terma ot the Aet makiD& 
1 t anct reaort o8Dilot be had tor that purpo•• to th• ttrat Act. ne 
court aall (l.o. 181): 

"It 1a ob"Y1oua, rroa the rea41nc 
of -. torecotac pro"Yt.JilCIIl, that 
a rea.,ropr1at1oa et aa .. 82)eade& 
Ml.aa.. ot a toJWar appropr1at1oa 
1a \lpoll the .... toot1 .. u tu 
or1c1D&l app~pr1at1oD aa to the 
neoe .. 1ty ot atatiDs the object tor 
Which auch r .. ppropr1at1on 1a 
•le • ••••• 

Seot1-on 18, tawa ot ao. ltiS, p. U 1a tll-.t~ U1leoa­
•t1tu~oD&l wh•a ... ..rei ~7 the ,.rt atlek ot the S•1b•rt ea .. , 
eu~, tor th• reaaon tba~ no .,.o1t1o object of the rea~ropr1a~10D 
1a natea. It 1a 41aoret1oury with the bOU'd ot 41netora or the 
'boa.ri ot e4uoation aa to the -••r 111 1rh1oh thq will n:peal the 
aoaq. Ia aU1Uoa thereto, seet1oa 38, aapra, atteapta ~ 4eteatne 
th• ebJHt ot the appropr1at1oa b7 retereaoe ~o Sectioa 18a, Lan 
ot •o. lilll, p. MI. ftla 1a el-.rl7 -•oaati tutloD&l. 

1!. 

'.f)lqoe are tw-o poaalble oonatruct1ona ot S..~1on 18, Law 
ot K1aa_..1 1~11, p. •: 

Ia) 'l'hat 1 t 1a an aaenctm.nt to section 18a, Lan or 
Miamul ltll, p. 3-46; 

(b) !hat it 1a a separate Act pertinent to the appropr1 ... 
~1on ..a. tn th• aeet1on ot which it 1a a part. 

It Seotion 38, aupra, ahould be eonatrue4 as an aen._.t 
to s••tloa 18a, aupra, it ia olear1y unconat1tut1onal, tor 1t 4oea 
not eoaplJ' with th• llftadate eontained in Section M, Art. IT ot 
the coutlh,laa ot the State ot K1saour1, which is aa tollon: 

.. o aot ahall he -~ })7 prort~lq 
that 4ea1gnate4 worta thereof )e atr1ot.a 
out, or that designate& woraa be 1aae:rt.a, 
or that 4ea1gaa,ed wor4a be atriok.. out 
and otheH 1Daerte4 in lieu thereot; but 
the worb to l»e atr1okell out, or tlle wort. 
to .. ~. - tlle WON to " nrt.eka 



·. 
' ··,.. 

\ 

Bon. W111iam H. Sapp -4- August 21, 1933. 

out and those inserted in lieu 
thereof, together with the act or 
section amended, shall be set torth 
in tull as 8lllende4." 

A mere reading or Section 38 is surtic1ent to convince that 
it does not in any way contor.m to Section 34, Article IV or the 
Constitution ot the State of Missouri. 

If, on the other hand, Section 38, supra, should be construed 
as being a separat e Act, the unconstitutionality ot the law is stlll 
apparent. 

Article III ot the Constitution ot Missouri is the usual 
American constitutional clause relating to distribution or powers. 
Section 57 ot Article IV of the Constitution ot Missouri, relatins 
to initiatiTe and reter~ndua reattirma the proTiaion or Article III 
as tar as legislatiTe powers are concerned, w1 th an amendment that 
ia unimportant here. The construction which the courta or this 
state haTe placed upon these pro.tsions relating to distribution 
ot powers tully warrants our conclusion t lmt the proTiso ot the law 
ot 1938 is unconstitutional, should it be considered as not amenda­
tory or the laws or 1931. 

we find in State T. Pield, 17 Mo . 529 what is practically 
an identical case. In t he Field Case an Act or the legislature at­
tamped to g1 ve to the County Court or any county the ~-r to suspend 
the operation ot a law relating to the mode or r ccoTery or certain 
penalties. The court in that case held that under the provision 
ot Article III or the Constitution, the legislature could not dele­
gate a discretion to an adminiatratiTe body tor the purpose ot 
investins the adminiatrat1Te body with the power to suspend the effect 
ot a pre~ously enacted statute . The situation here is identical 
in that the proviso ot the law or l93S attempts to Test in an admin­
istratiTe body the power to suspend the effect or Section 18a of 
Committee SUbstitute tor Senat e Billa 237, etc. (Laws of 1931, p . 
345) setting up the tree text book tUDd. 

In the case ot Merchants Exchange v. Knott, 212 Mo . 616, 
l.c. 641, 111 s.w. 565, the court held: 

" e are or opinion that the power 
to bind and looae, to inaugurate 
or auapend the operation or the law, 
to say when and where it ia law ia 
ot neeessit7 an inherent and integral 
part or the law-making power, not 
to be delegated to, and wielded by, 
any cOJIIDisaion." 
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n1. 
It under section 18&, Laws or &o. 1931, p. 345, the votera 

ot a d1atr1ot haTe 41recte4 that tbe DOA«J reoeiTed under ~· pro­
Tiaiona ot Seo. 5182 R.S. Mo. 1929 be used to purohaae tree te~ 
booka, then, in that event, Seo. 38, Lawa ot o. 1933, p. 86 1a 
unconstitutional for the rlaaon that it atteapts to apply the 
appropriation to parpoaea other than thoae tor whioh it waa obta1nel. 
Seo. 20, Article X of the Conat1tution ot the State ot Miaaouri 
proT14eaz 

"The moaeya arlsins trom any loan, 
4ebt or l1abil1tr, ooDtracte4 by the 
State, or an,- oounty, oi ty, ton or 
other municipal corporation, ahall be 
applied to the purpoaea tor whioh they 
were obtaine4, or to the repayaent ot 
auch debt or liab111tJ ,an4 not otherwise," 

!he question is Whether or not the Totera o~ a 41str1ot, 
baTing Toted. to uae the a»proprlatioa to purchase tree text booka. 
haTe ...... a a liability auoh aa ta oont.mplate4 in Sec . 20 ot 
Artiole X ot the Conat1tution. 

The word "liability" is defined in Balentine's Law Dic-
tionary aa follows: 

"As a legal tera the word means that 
oondit1on ot attaira which giTes rise 
to an obltsattoa to to a part10Ular 
thiDS to be earoree4 by ao't 1oa." 

Won a and Phraaea ( 24 ') Tol. III, p. 98, under the heading 
ot -Liability", aaya: 

"'Liabil1t7' tn ita broadest and moet 
oomprebena1Te uae includes an7 obli~ 
t1on one ia bORnt in law or justice 
to perfoJIIl, and 1a 8}1lon7Jiloua w1 tb 
•reapon•1bilit7'; in a more r estricted 
and perhaps in 1 t a popular aenae, t t ma ana 
that Which one 1s under obligation to 
pa7 to another. state ex rel City ot 
Milwaukee ?. Milwaukee Eleotric Ry . & 
Light Co., 12~ N •• 62S, 630l 144 Wia. 
186, 140 Am. St . Rep. 1021. *** • • 

wona and Phrases, ('14) Vol. IV, p. 8el aara: 

"' The word 'ltabilt.ty' , a a uae4 in 
Seotion a, Art. TIII or the Conatitut1aa, 
1a to be rea4. eonatrue4, ant aeoepte4 ia 
'h• uaual a4 or41aary _.. la ftlaJl ~bat 
tea ta •· nalJ' ~lo.,e4, .... wJaa ao UMI., 
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means and •tgn1t1ea the state ot 
beiJll bou4 or obl!ga,ed 1n law or 
justice to do, pa~, or make goo4 
something. Fell v. City ot Coeur 
&•Alene, 120 p. Ml~ 141, 23 Idello 
31, '3 L.R. A. (W.s. 109$.•• 

WoM8 aDd Phraaea (M) l'ol. IY, p. 8&8, ll'.l4er "Debt", 

" 'The wo~ '11abil1~' aa used in 
Conat., ~t. liit, Chap. S, ltmittas 
eouaty an4 .unioipal indebte4neaa, 
has 1 ta ordinary meaning, and a1gn1· 
ties the state ot being boun4 1n 
law an4 juatiee to pay an 1ndebtedneaa 
or diachar~ some obl1gat1oa. Boise 
De .. lopaent co. •· ctty ot Bo1ae, 16$ 
P. &51, 6SS, 18 Idaho 34,. ****" 

Coole.y in hi a work "Conati tutional L1mi tationa", Eighth 
Ed1t1oa, Vol. I, p. 130, says: 

"'In interprettns olauaea we auat preBUJRe 
tbat worda baTe been employed 1a thel~ 
natural and or41narf meantag. .Aa Jlarahall. 
Ch~ J., says: 'fhe traaers ot the coaatt­
tutiOD, and the people who adopted 1t 
mua$ \e udenioocl ~ han eaploJ"'Il worda ill 
their natural .. n .. , and to haTe intenle4 
what they ha•e aat4. ' Th1a ia but a71q 
that no toroe4 or unDatural eonatruet1on 
is to be put upon their language; and it 
seems ao obTious a truisa that one expeote 
to see it un1Yeraall7 accepted wi,hout 
question; but the attempt 1a made ao often 
by interested subtlety and 1ngen1oua ~ 
finement to induce the courts to force 
:trom t hese instruments a meaning which 
their rramers never held, that it :trequentlT 
becomes necesaary to re-dtelare this 
f'undamental maxim. Narrow and techni oal. 
reasoning is miSplaced when 1 t is brought 
to bear upon u 1Utraaed traae4 bJ' the 
people theaa~vea, :tor theaselvea. and 
4eaigne4 aa a chart upon Which ev•r)" UD., 
laarne4 anc1 unlea.rned, may be able to 
trao• the lea41Dg principles ot gpTePnment.'" 
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Ia the light of the lef1a1t1ans aa heretofore aet out, 
an4 ill Yi .. ot the eoas'\ruot1oa to be plaoed upon •oris ae uaet 
in the Con.tltution. we ·~ ot the op1n1oa that the 8 l1abtlttr­
aaauael b7 the 41atr1et whea they Toted to baTe tree text booka 
for the diatrio~ 1• auoh a "liability" aa 1a cont .. plated in 
Seo. !0, Artiole X ot our Couatitution. That being ao, the 
femaiuing queation that p_.aenta itself for our oona1derat1on 
ia whether or aot a diTeraton ot the aone,w, such as 1a oont~ 
plated by sec. 38, Laws ot Mis•our1 19S3, p . 85, 18 unconstitu­
tional. 

Corpua Jurta. Yol. 61, p. 1e11, cleo1area the tollowtac 
priaetple ot law: 

•Taxes Which are se~ apart .by the 
eonat1tut1on or the state tor par­
ticular uaes cannot be d1Terted by 
t he legialature to any other purpose, 
and neither oan tunds <ler1 Ted t:roa 
t axes leTied aad collecte4 tor par­
tieulu purposes be legall7 ut111ze4 
for, or d1Terted to, any other purpose , 
some constitutional proTiatona expreasl7 
so p~oT14tac. ••**" . 

In t he case ot BurmaDlc~ eto. "'· DOllglae, .(Wash.), !55 Pac . 
sao. the court h•lt: 

"Tll• a-neral rul• is that where mone7 
ia ra1ae4 an4 is payable out ot a 
s pecial fund, the runt in question 
shall not be called upon to pay aay 
ot:b.e~ or 41tterea't ohua•• txoept thoae 
tor which tt 1a credited.• 

Ill tl.e •••• o~ Ia ae Op1a1on of t~ .Tu4gea, 160 •·•· _,., 
th• eourt aa11: 

••***And wt~ partiou1ar :reterenee 
to the poaaib 111ty ot employing mone7• 
(either state or eoURty) now on han4 
or to accrue under prea•nt leTiea, tor 
the turn1ah1ng ot teed or making ot 
teed loans, artiole ll, Sec. 8, Con­
.eti tution ot this atate, providea: '5o 
tax shall be leTied except in pur•uanee 
ot a la~, whtoh ahall 41at1aetly ata'­
the obJe•t ot the aame, to whioh the 
tax only shall be applied.• 

Ullder thi a aectlon we are ot the opinion 
that moneJS now on hand (or here&fter to 
-o. reeeind) aa the resul~ ot payaeat ot 
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•uee (whether motor Tehicle he~ taz 
or other 'ax) alrea4J levied, and the 
proceeds of which haTe already been 
ap,ropriated• ~mat be applied to the 
purpose• tor which they were leTied aad 
to which they haTe alreadr )eea appro­
priated, .and .. thin the same cou1l 
not now be diyerted, eTen b7 1egielat1Te 
aotioa, to any other purpo•e·. see 
Opin1oa ot the J'U4s-a, &0 S.D·· 3M, 110 
N·. W·. 186; White EasJ.e Oil & Retintnc Co·. 
T. OUndft•Oil·, .S S·.D. 608, 20~ N. 'f.. llC., 
<IS J..L •. B. S97·. 

This same constitution~ proTiaion woult 
preYent the diversion ot money in ex1•t-
1ng sinking or other funds raised b7 
taxation trom the specitie purposea of 
such t'Unds to the mak1ag of tee4 lo~. 
even thougll the aoBey is now on hut 
and the expenditure t bereot is not imme­
diately required tor the particular 
object tor wbtch it wa• leY1e4 and appro­
priated." 

Therefore, 1 t 1• the opiaiOD ot thia clepart~M~lt that seo. 
18, Lan o't Ko-. ltSS, P• 8&, 1• UllOOJWti tuti oaal wh• rtewe4 1Jl tJle 
11Sbt ot s .. _ 20, Artiele X ot the State Constitution tor the rea­
aoa that i' atteapta to apply the a~propriatioa to purpo ... other 
than tho• for which it was obtaiae4. 

n. 
Seetion 28, Artiole IT ot the Constitution ot the State 

of Mlaaoa%1 pro'Yidea: 

W.So bill (exeept .. neral appropriatioa 
bi11a, which may embrace the Tarioua 
aubJects and accounts tor and on aocouat 
of which moneJB are appropriated, an4 
except bills pa•aed under the thir4 aub­
division of section torty-four or th1a 
article) &hall contain moro ~han oae 
aubjeet, wb1th shall be clearly expresset 
in its title." 

See • 18, LaWS or )(O • 193$, p • 8& 18 rood un4er tlae &eneral 
Aet u4er tu hea41ns 

• APPBOPBIATIONS: Jloney- tor SUpport ot 
State Go~e~t, State ~air, _ Boar4a, 
BRreau an4 CCWI!tntoaa tor the 7Mb 
.r 1-aat.ltaf...• 
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see\1on 38, aupx-a, 1a ·entitled: •oount7 toreip luurance 
tu haA". Ullder the aboTe pneral heading the Leg1alature not 
only appropriated $3,000,000 as proTided bT s ec. 5ge2, R.s. Ko • 

. lt2t, but 1D addit ion t hereto sought to repeal t he proT1sioRa or 
SeotioB 18&, Lan of Mo. 1g31, P• 34.6, and g1Te to Che boU4 or 
41reetora or to the board ot education t he power to transfer to 
the tea•h_.., tud OJ port1011l or all ot aa14 moae,a reee1Te4 
ua._r th• pro<rta1one ot th1s aect1oll. ft1a ia p1&t'e ua41ll.terate4 
leg1alat1oa &Dd ia T1olat1•• or seet1on 18, Articl• IY ot the ·C~ 
at1tution ot the s tate ot Ul••our1. 

a. pneral rule o:t law on tbia aubJeot ia well nate& 
la the .... ot State ex rel School Distriet T. Hackman•• .,. MO • 
• ,. 1 .... U.: 

n•seet1on 18 of Article IV of the 
Constitution pro.tdes t hat •No bill 
*** shall contain •ore than one 
subject, which ahall be olear17 
expr.ased 1n lts title.• It 1• 
Ul11to!'llly helcl that this prertaioll 
1a to •• 11 berall7 eoaatrned; ._ba, 
1 ta p~e ia to haft th ti \1• 
ind1oa~e the general eoftteate d.f 
the aet; tba1 i~ the contents or 
the act ~a1~ly relate to and have a 
natural c~nneet!on with the aubjeet 
expressed in the tttle, they t'all 
w1 thla the t1 tl•· on the other 
hlln4, p?Orta1oaa 1.noongruoua in 
their au'bJdt-•tter aay DO.' be 
e!laoted in the •- aet. Tile .aub .te•1 
muat be s1ngle. In addition to beiq 
s1ngl•, the nbjeel Jmat be eltarl7 
expressel in the ~ltle; the title 
must not ~slead as t o the cantenta 
o~ t he act. •" 

f:l01reT•r, the application or th1e general rul• ~ a ea• 
.. ~ •• .. ha•e here under considerat ion ie most emphatleally aal 
"' 1a tJte ••• ot St ate ex rel ID:leller v. Thompaon, Sll 110. 1ft~ 
l.e • .,. aa follows: 

nAn appropriation bill 1a Ju•t what 
the tenunolog imports and no more. 
Its sole ~urpose is to se~ aside mone7a 
'tor ap•e1~16cl purpoaea, an4 the la~ 
ia no' dtrectel to expect or look ~o~ 
anythiDC •1• 1n u a}'p-ropr1at1on b1U 
ueept appropr1at1ou. Aa to theae IIIII 
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(a) the Tarious subjects ot the bill, 
and (b) the account or accounts for 
which the payment of the State's moneys 
are being set apart. The same section 
and article of the Constitution forbids 
any bill, except as in t he Constitution 
provided, to conta in more t han a single 
subject and this must be clearl7 ex­
pressed in t he title. The exceptions 
are two, one of wbioh is appropriation 
bill•, and the other is such legislation 
as is provided tor and lim1 ted b7 the 
third diVision ot Section 44 ot Article 
IV ot t he Conatitution. (Art. IV, s ees. 
28 and -"). Here we h~ve an appropria­
tion act Which not only appropriates 
money for t he various subjects embraced 
therein , but which attempts to fix and 
regulate all salaries atrected by t he 
act which either have not been fixed by 
any statute or not definitely fixed, 
which would include all salaries where 
the maximum alone was name4. 'l'hat the 
Legislature has the right b7 general 
statute to fix salaries, is beyond ques­
tion, but has it the right to do so b7 
means of an appropriation act? We think 
not. 

As has been observed in well-reasoned 
cases, if the practice ot incorporatiDS 
legislation ot general character in an 
appropriation bill should be allowed, t hen 
all sorts ot ill-conceived, questionable, 
it not vicious, legislatJ on could be pro­
posed, with the threat, too, t hat it not 
assented to and passed, the appropriations 
would be defeated. The possibilities ot 
such legislation and this court's condemna­
tion thereof are well illustrated in the case 
or State ex rel Tolerton v. Gordon, 236 uo. 
142, as well as t he following cases from 
other states: State ex rel v. Carr, lS 
L. R. A. 1'1?; com. v. Greg, 29 Atl. 29'1." 

/ 
I 
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CONCLUSION. 

Therefore, trom a consideration ot the foregoing, it is 
the opinion ot t h is department that Section 38, Laws ot Missouri 
1933, p . 85, is unconstitutional tor the reason that it Tiolates 

{1) s ection 19, Article X ot the Constitution ot the 
State ot Uissour1; 

{2) s ection 34, Article IV ot t he Constitution ot the 
State ot Missouri; . 

(3) Article III, and section 5,, Article IV ot the 
Constitution ot the s tate ot Missouri; 

(4) s ection 20, Art icle X ot the Constitution ot the 
St a t e ot Missouri; 

(5) Section 28 ot Article IV ot the Constitution ot the 
State ot Missouri. 

APPROVED : 

JYJH:AH 

ROY JlcKITTRICK, 
Attorney General . 

Respectfully submitted, 

JOHN W. HOFr..JAN, Jr . , 
Assistant Attorney General. 


