PENAL INSTITUTIONS: Sentence required to be served
after return of subject from
1% insene hospital,

\

hugmst 5, 1933 %

idonorable J. e Sanders

warden lissourl State Penltentiary
Jefferson City,lissourl

Deer ir, Sanders:

This Department acknowledgee recelpt of
letter dated Aurust 3, 18535, as follows:

"I beg to submit the following facts
and ask for your opinion of the proper
course for me to pursues

Charles ¥1llllame, No. 23074, plead
guilty to the crime of Grand Larceny
before the Cirecult Court of Randolph
County at the Juns term, 1920, He
was sentenced to serve three (3)
years in this penitentiasry from
September 15, 1920, and was recelved
here September 16, 1920,

On Hovember 10, 1820, ¥Willlams was
transferred by (ov, Gardner to Gtate
Hospital Ho, 1, 2t fulton. From
this latter institution he escaped
on Dagember 10, 1820,

“ithout knowledge of the authorities
of the penitentiary he was captured
and returned to lulton and subsequently
discharged from the Hospital there
on :':ugf:llﬂt 31. 1921¢

Thiis same party, under the name of
lave Gemntry, NHo. 34339, was again
received at the penitentiary December
30, 1928, from Jasper County, where
he hed plead gulliy to the crime of
Burglary and Lareceny at the November,
1528, term of the Jasper County
Cilrcuit Court. Ie was sentenced to

your
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serve elgzht (8) years, four (4)
yoars on each count, to be served
consecutively,

The document orderins the Warden

of the penitentiary to deliver Charles
%1111amse to the lospital at Fulton
plainly states that 1, or when,
Williams i1s agaln sane the Suporine
tendent of the Hospital shall notify
the VYarden of tho Panitentiary.

Thls was not done, Willisme belng dise
charged from the asylum directly ard
not returned to the penltentiary to
complete his sentence,

His sentence should, I bellieve, be
comple ted. It is usuel ln such
cages for the subjeect to be trans-
ferred from asylums back to this
institutlion by the Governor. Com=
plicatlions which have arisen due to
the irregular manner of Williams's
relsase from the Hospltsl ralse a
question of how best to arrange to
hold him, legally, to serve out
nis time here,"

Touehing on the matter in hend Sectlon 8659
Revised Statutes of Mlissourl 1929, provides as follows:

"If any person, after being
convieted of any crime or mise
demeanor, and before the
execution, in whole or in part,

of the sentence of the courst,
becomes Insene, 1t shall be the
duty of the governor of the atate
to Inquire Into the factsy and he
may pardon such lunatie, or commate
or suspand, for the time being, the
execution Iin such manner and for
such period as he may think proper,
and may, by his warrant to the
sheriff of the proper county or
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warden of the state penitentlary,
order such lunatiec to be conveyed
to & state hospital and there kept
until restored to reason, If the
sentence cof such lunatic is suspen=
ded by the -overnor, the sentence
of the court shall be executed upon
him after such pneriod of suspension
has expired, unless otherwlise
directed by the governor,"”

Section 8660 provides that when a conviet
has served two=thirds of the sentence of the court and becomes
insane and 1s sent to a state hospital, whon such convict
recovers his sanity the governor shell grant e complete dise
charge to the conviect from the sentence of the court and the
econvict is not required to return to the penitentiary,.

Under your statement of fects Section 8660 has no application,

The warrant of the governor as to the part
thereof important in determining the questlion at hand, reads
as follows: '

"yoW, THEREFORE, I, F, D, Gardner,

Governor of the State of Missouri,

by virtue of suthority in me vested

by law, do hereby suspend the

execution of sald sentence, and by

these presente do order and direct

: the Warden of *he Penitentiary to
# immediately convey sald insene
conviet,Chas ,Willlams, to State

Hospitel for Insane lNo. 1, located

et Fulton, Miesourl, there to le

detained untlil restored to rearon.

And the Superintendent of State
lospital for Insane lo., 1, 1= hereby
directed to receive said Ches,
#1lllems from said VYarden and him
safely keep confined in sald lospltael,
and treat for inseanity until restored
to reason; when hs, the said Superine
tendent, shall give due notice theroof
to the Warden of the M'ssouri Peniten=
tiary, where he shall serve so mich
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of his senteonce as now remains
unserved, beginning on the date

of hles return to prison, And

1t is further directed that the
expense of conveying tho sald

Chas, Williams to the liospital
shall be audlted mnd paid out

of th: fund appropriated for the
payment of the criminal costs,

and the expense at the hospital for
his board and clotiiing shall be
peid by Hendolph Co., as provided

by Seellons 5355, and 1411‘ Hevised
Statutes o klssouri 1809,

It is truec the subject was not returned to
the state penitentlary Ly the warden upon the subject regaining
his sanity, but he was returned ‘o the penitentiary as effectively
as 1f he had been brought from the state hospital to the peniten~
tlery by the warden,

7@ are Inclined to the view that when the
subject was returned to the penitentliary under sentence by the
eircult court of Jasper County that the serving of the latter
sentence was automatically Ly operation of law suspended and the
subjeet began service under the sentence of the Randolph County
Uireul: Court. Zlther that 1s true or upon & completion of the
sorvice of the sentence of the Jasper County Cireuit Court the
subject would be required to begin service of the sentence of
the Randolph County Cireulit Court unserved at the time the sube
jeet was taken from the penitentiary to the state hosplital,
“ither conclusion reaches the same results,

In an opinion to your Department dated July
14, 1833, tuls office held that in certaln instances and under
certalin circumstances different sentences imposed on the seme
subjeet would run concurrently, however, we are not willing to
extend that rule to apply to sentences Inpoaod by separate and
different courts in thls state and particularly, as is true 1in
this case, where the subject was convicted of or pleads gullty
to an offense under one name in one Iinstance and is convicted of
or pleads gullty to an offense under a different neme in the
other instance or instances. Vie think the question of cone
current sentences 1s controlled somewhat by the Intention of the
court and there 1s né reeason to think that the Clrecuit Court of
Jasper County lknew of the sentence Imposed on the subjeet by the
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Cirecuilt Court of Randolph County,. lior do we think the
Clreult Court of Jasper County would have the right to
impose & sentence depsendin; In anywise on the sentence
imposed by the Clireult Court of HRandolph County,.

le are of the opinion that the subject
ment loned in your letter should be requlred to serve the
full time imposed by the Circult Court of Randolph County
and the Circult Court of Jasper County end until discharged
according to law.

e are returning you your Ilnclosures

herewith,
#
Very truly yours,
GILUOERT LAMO
Asslstant Attorney General .
AFPPROVEDs
0Y HeKITTRIC

Attomey General,

GL:1C

Inclosures




