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BANKING AND BANKING: Delinquent taxes are a preferred claim
S against the ascets of a closed bank,
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don, Henry C, .alveter
rogecuting Attorney
rettis County

Sedalia, dis:our]

Lear r, Jalveter:

Your letter of June 135th with request for an opinion
received, which letter is as follows:

"1 would sppreciate an opinion from youwr
department as to whether or not a polit-
ical subedivision of the State (in this
instance Pettis County) can esteblish a
proferred ¢laim sgainat a defunct National
Benk for delinguent taxes due the co nty
from the bank, which taxces =re assersed
on the stoek of the bank,

In years past taxes were assessed against
the stock end the banks in this county
have paid this agsecsnent, S“ince the
fallure of these National Banks, this
stock assessment hes not been naid,

have paid their real estate tax, but the
taxes sgainst their stock 1s wnpeid, and
we desire to kmow if in your oninion we
can esteblish a preferred claim."

In approaching this subject it will be necessary to
exanine the stetutes to dliscover the method of assess
Hational BSanke in Missouri, which i= found in Section
He 8¢ 198, as amended by Acts of 1931, &t page 357, and
Sectione 9765a, 9766 snd 9767, K, &, 1989, which sections are
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ae follows:

"See, 9765, ASSTSS ENT OF HMARUPACTTRING AND
BUBINESS Ous.!PA!Ir.S AND STOCK IN OTHER
CORPORATIUNS s»=The property of sanufact e
ing companies and other corporations named
in article 7, chspter 32, insurence com=-
pen‘es organized under the laws of this state
and all other corporations, the taxat:ion of
which 1 not otherwise provided for by law
shall be assesred and taxed as such compe
or corporations in thelir corporaie names,
Pergons owning shares of stoeck in banks
in joint stoek institutions or nmhtionl
doing a banking business, shall not be re=
quired to deliver to the assesscr a list
thereof, but the presideant or other chief
efficer of sueh corporation, institution or
association shall, under oath, deliver to
the asscesor & list of all ghares of stock
held therein, and the faege value thoz-oof.
the value of all real estate, if any
sented b, such sheres of stock, toioshu' with
all reserved funds, mndivided m te, orem-
iums or eernings and all other velues belong-
ing to sueh corporstion, company, institution
or association; snd such shares, reserved funds,
undivided profits, premiums or earnings and all
cther values so listed to the assersor shall be
valued and assessed as other property at their
true value in money, less the value of real
estate, if eny, represented by sush shares of
etock, less, also, she value of atoek in other
corporations held by suweh bank or joint stock
institution or assosciation doing a banking buse
iness: Provided, however, that no deduction
ehall be allowed on account of stock in any one
manufacturing or business company in excess of
forty per eent. of the capital, suwrplus and
undivided profits of esuch bank or jJoint stock
inastitution or associsation doinz a banking
businers, Private bankere, brokers,
brokers and exch-nge dealers shall make like
returns and be asressed and taxed thereon in
like manner as hereinbefore provided: Provided,
however, thet the license hereafter required
to be paid by any such bankers, brokers and
dealers in addition to such taxes shall not exe
ceod one hundred dollars per annum, It is here-
nmmamotmmomumcxm

in his abstract of the assessor's books required
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to be sent to the stute auditor, valuation

of =11 pr orrty esgepsed under this section
under the heed of 'corporate companies,' and,
in addition thereto, he shall meke out from
the lists dolivorod to the assesoor cs above
provided, and gend the same to the state
suditor to be laid before the stute bosrd of
equalization, o~ or before the twentieth day
of Pebruary, in e:ch year, an ebstrect of the
asgossmont of 211 corporations or persons
doing & banking business in his: county, showe
ing the name of each bank, the mumber ol
shares of stock and their fsce wvalue, the
anount of reperve funds, undivided preofits,
premiums or earnings, and all other values,
together with the assessed value thereof,
also the value of the real estate deducted as
ebove provided, and the assessed value of m
real estate ar shown by the real estate dook,"

"Seec, 9765a, PRECEDING SECTIUN SOLE MPTHOD

TAXING NATIUNAL RBAVES,=--That t he tex provided

in pection 9765, n. £, 1929, is heredby declared

to be the sole method of taxing nationsl bank-

i.ng asgociations, their mom, shares therein
end dividends fron such ghares,”

"Seg. 9766, SUCH TAXES, HUNW PAID AND RECOVEREDgwe
The taxes assesred on sharer of stogk embraced
in such list shal! be paid by the corporations,
respectively, and they may recover from the
owners of such shares the amo'mt so paid by them,
or deduct the same from the dividends accruing on
such shares; snd the amount s0 maid shall be &
lien on such shares, respectively, and mn Le
paid before a trenafer thereof can be made.,"

"ceg., 9767. PENALTY ON CHINF UPFICER UF CORPORAe

TI N,==If the president or other ohiocf officer of any
gsuch eorporation fail to comply with the vrovisions
of this arsicle, he shell forfeit to the state the
suws of one thousand dollars, to be recovered by
indictment in any cowrt of competent jurisdiction."
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It will be seen by Section 9765, supra, as Amended by
Acte of 1931, at page 367, that a different u‘hod is used to
assess banks then the property of manufecturing companies and
other corporations named in Art, VII, Chap, 32, R, 5, 1929, as
the asses:ment of the banks 1s against the shares of stock and
not against the corporation ex solidum,

It is uvnnecessary in this opinion to go exgensively into
the method used in assessing National Hanks in this State, but
we will go to the root of your Iinquiry, that is, a preferred
claim be established against a defunct National for deline
quent taxes due the state and cowmty fron said bank. Ve are
m that the assessment was made prior to the closing of

-

Under Section 9765a, supra, Section 9765, supra, is
made the sole method of taxing Netional Panking Associations
etg., and so far as the gquestion involved in your query is cone
corned the same procedure as to asgosesment is used in nssessing
National Banks asz in essessing State Benkes,

In the case of Oreeley v. The Provident Savings Bank
et al., Sexton, Collector, 98 Mo, 468, quoting from the syllabus,
it was held that,

"The state has a right paramount to other
ereditors to be paid taxes due it from
assets in the hands of = receiver, and the
court should see that such taxes are paid
before distribution to other creditors
eltho the demand wes not presented
the collector within the time presecri
by the court for the presentation of e¢laims."

The cage of “tate ¢z rel. Donmnell, Collector ote., v.
A Peopled Dank of leSote, 2863 8, W, 205, which wss,

"A suit, at the relstion of the collector
of the revenue of Jefferson C » 8gainst
the People's Bank of DeSoto, in ge at
the time, of a special deputy bank commise
sioner, appointed under the statute, to
assist in the liguidation of the business
of the bank, it being insolvent., The
action is based on a claim for unpaid back
taxea alleged to be due the county for the
year 1920, in the sum of Two Thousand Four
Hundred Twenty-three Dollars and l!.:t{-ix
cents, Iincluding intere=st and the collector's
commission,”
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In this case the Ju went for the ecllector and defendant
bank appealed and t of the lower court wans affirmed,

It was also held in this case that the delinquent taxes had
priority over other claims sgainst the bank,

The more recent case of State ex rel, Wyatt, Collector

of Reverme of Misslssippi County v, 5. L. Cangley, State Finance
Commissioner in charge of the Peoples Exchange Bank of Charleston,
325 Mo, 1. co 74, 26 S, W, 1. ¢, 979, which was a sult for taxes
in the circuit court of Mississippi County., From & jJudgment in
favor of plaintiff in the sum of Two thousand three hundred
ninety-five Dollars and eighteen cente, and a order making sald
Judgment & preferred claim, defendant appealed. The court said,

"In view of the f in. decisions of

this cowrt and part arly the case of “tate
ex rel, Domnell v, People's Bank of Defoto,
suprs, we are constrained to hold that the
assccssment and tax bill in ghis cuse were
not void and that the contention of appellant
to the contrary must be overruled,

Thie brings us to ghe final contention of
appellant which is, 'that the assessment

and payment of this personal tax by the
corporation itself is a mere matter of con-
venience, the banking corporation serving as
the of the stockholdera, which agency
cesn when the banking corporation closed
ite doors and discontinued the dbanking
businese, said corporation not being respons-
ible for taxes falling due after the date
of the cloe of such institution,'

Whether or not, as between the bank and its
shareholders, the bank is their mere agent for
the payment of their taxes, the statute in
rlain terms makes the bank directly response
ible for the t of the taxes arsossed
against the shareholders., The duty of the
bank to pay the gax, if it has sssets with
whiech to pay it, is a personal liebility of
the bank to the tax collector. (“tate ex
rel. v. Citizens State Bank, supra,
pages to 71.,) It effirmatively appears
from the agreed ctatement of fects thet the
Peoples Bank of Charlerston had asple arssets
to pay the taxes and that said assets were
transferred to the Feoples Exchange Bank

in consideration of the agreement of the
latter bank to assume the liabilities of the
foramer bank. Under the facts in this case
the Peoples Exchange Bank must be held liable

for the payment of the taxes assessed inst
the shareholders of the Peoples Bank. e
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(8tate ex rel, Bay v. Citizens State
Bank, supra,)

The reascne for the existence of the statute
requiring a failed or closed bank to pay the
tox assessed cﬁnt its shareholders out of
its assets in hands of its liquidating
officer or of the successor bank, which takes
over its assets and assumes its u.unuu.
are, to say the least, Jjust as controlling as
they are where the bank is a live and going
concern when the assessment against its share-
holders is made,

Assuming, as appellsnt congends, that the
collector may proceed against the individual
shareholder, if he can reach him, sad may
collect from him directly the tax on his
shares assessed against it does not at
all follow that the collector may not assert
his claim againet the assets of the bank made
liable for the tax in the first instance and
cellect the tax from any person, ¢corporation

or officer in possession of such assets amd
-mmnmm.-ofmmm-om
holders were ascessed,”

We think the above cases aro controlling and settle the
question asked in {m letter, and 1t is, ubnrort the opinion
of this office tha preferred ¢laim for del tm- mmt
the bank may be established against a bank in ligquidation where
the assessment was made prior to the ¢loring of said bamk,

Yours very truly,

COVELL R, HEWITY
Assistant Attorney-Ceneral,

APPROVED:
T ROY WoKITTRICK
Attorney-deneral,
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