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don. William H, Sapp

Presecuting Attorney
Columbia, ¥issouri

Lear or, Sapp:

Thie tuent acknowledges receipt of your letter
of June 2let, 1033, es follows:

"Roger Wileon, the duly elected sheriff

of Boone » was srdered by highe
waymen on the l4th day of this month,
Section 11583 of the Hevised Statutes of
Hissouri for the year of 1989 provides
thet a specis)l election shall be held
within thirty days after the date of his
death to elegt his suocessor, This
section further provides that said election
shall be held in pursuance of the general
eloction laws of this state, The etion
naturally arises as to how the idates
at thir special election shall get their
names upon the ticket, Some of the attor-
neys here hold that Artiele 4 of Chspter
61 of the statutes provides the method,

I call your attention espegcially to Sectlon
1024) requiring the of the can~
didate therein menti signed by at
leset two per cent of the voters vot at
the last election; and to Seetion 0
which provides among other that such
certificates of nomination shell be filed
with the Clerk of the County Court not more
than nor less than i days before
the of the election, The election must
be held under Section 11583, within thirty
days, 20 Section 10845, supra, permitting
the ecertificates of nomination therein mene
tioned to be filed as muech as sixty days




prior to the date of the election, must
not refer to special elections of the ine
stant charecter, Personally, I seriously
doubt whether Article 4 of Chapter 61 can
be aprlied to the contemplated eleetion,
Hany lawyers here believe that the County
Clerk should receive and place upon the
ticket the name of person who may see
fit to begome a cendidate for ghis office.
Of corse, all the candidates should be
qualified to f1l1)1 the offiece if elected,

In view of the confliet in opinions and of
the sbsence of sny cese law gcontroll the

department
suggoested, I trust you will be able to
furnish this opinion at an uﬂ{ date boegause
our election will be held Jlg 4th and for
that reason we have very little time to act,"

Section 11 of Article V eof the Constitution provides
that when any office shall become vasant ghe Uovernor, unlees
otherwise provided by law, shall appoint a person to fill suech

vacancy .

Section 10816 R, &8, Yo, 1989, oxcepts a v in
the office of sheriff fro=z the vagancies the Governor is ene
titled to ri1ll when a vecancy ocours,

Section 11583 kK, 8, Yo, 1989, with reference to filling
& vacsney in the office of sheriff of any eounty in this “tate
provides in part,

"Whenever, from any cause the office of
Shepiff becomes vacant, the same shall
be filled by the county court; if such
mmz hmj:nrt::l nine monthe "
prior to o lding = f-o’-
election, such county court shall immede
iately order a special election to fill
beta"sTenis k15t e arees the vesens

® vacancy
occurs, and the county court shall cause
notice of the same to be published in some
newspaper published within the county, @
« # ® Upon the occurrence of such vacancy,
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the ding
county court if sueh ecourd
be not then in pession, to ¢call s special
said election to
ons of
this section, and the election lawe regue
lating genoral elections in this stete,”

An office 1z vacant whenever it is unocoupied or
thoere is no person to £il11 sueh office.

days v, Bassett, 126 P, 609,

Acgording to your letter the sheriff of Boone
departed thies l1ife on June l4th, 1933, and the office of
sher 17f of that County thereupon became vacant, 7The time for
holding the next genersal election in Boone will be in
Hovember, 1934, and hence more than nine monthe the
oceurring of the vacaney referred to, Therefore, all the
elements and facts exist for the ecalling of a apecial election
in Boome ‘ounty to £111 the vacaney in the office of sheriff
and by your letter we are informed such special eleotion has
been called and is to be held on July l4th, 1938,

State ex “1. Y P‘.tmnn. 207 Moo 1”.

In reaching a conelusion on the gquestion presented, we
will have safter footing if we begin at the root of the matter,

Section 10244 R, &, Yo, 1980, desling with nominations
for office and with refereonce to the certification of the names
of candidates nominated at a primary provides that no certificate
shall contain the name of more than one candidate for each
office. 7This refers to the nomination of candidates for the
general election,

Seetion 10300 of Artiele VII, pertaining to the fyrom
of ballot for use in genersl elections, provides in pars,

*The names of all candidatez to be voted
for Iin each eleetion district or precinet
shall be printed on one ballot; all nomie
nations of any politiecal party or growp
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of petitioners being placed under the
party name designated Ly them in their
certificates of nomination or petitions,
and th: ballot shall contein no other
names,

All of which leads to the eonclusion ghat at =n
election to be held, where an offiecial 1z to be selected
ballot, the nasme of only one person can appesr on such ballot
ag the candidate of any political party or the candidate of
any group or groups of petitioners, sccording to the number
of the petitioning groups, '

There is a well recognized and defined theory, philose

and principle of law that the citisens of our Nation or
& “Sate gthereof have the gqualified right to express thelir
allegiance to certain principles as ted by an existing
political party or as may be declared by certain allowgipetie
tioning groups. See State ex rel. v, Xortjobm, 2486 Yo, 34.
As a practicel matter this expression can only be given force
and effect, and the voter could select smong the various and
contending single candidater representing the wverious and
contending politiesl views and creedes, where esch party or
group was repregented by but one candidate,

At the special election to de held in Boone County omn
June 14th, next, voters are entitled to choore botween a cane
didete selected by esch of the existing politiecal parties, as
well as the candidste or candidates selected by such petitione
ing group or groups as mey lawfully procure the nase or names
of candidates on the ballot, and the ballot shall contain no
other name or names than the respective sandidates of the
existing political parties or group or groups as may have beon
selected or nominated, and according to Section 10300 the
perty name shall be printed above the name of the respective
candidates and the party candidates shall be in peparate cole
wms with a heavy line between the names of each party list

or the lists of essh potitioning or groups. The law of
thia State, by direct reference, not make provision for
the mnhu‘ion of candidates to appear on the ballote &3 above

required in the case presented by you, and ae to how such
nominations shell be made and the result above required shall
be brought about, is the res)l gquest'on in this case,

%e can perhape resch & conclusion more directly by a
process of elimination,
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Section 10853 of irticle V, dealing with pri
elections, specifieoanlly provides thet such Art. V, shall not
&pply to special elections, That the elsetion to be held in
your County on July l4th, next, ig a special election there
¢can be no doubt, Hence, the nominstions to be made for csne
didates whose names dnil appesar on ballots at that election
ca'not be selected under the general primery election law
in foree in this ‘tate,

State ex rel. Ve P‘tt.’m. MUDIR o

ind we mmet seek some other mode of choosing sueh
nominees, :

Section 10868 of /‘rticle V, under the heading of
"Prisary "lections” provides sas foiIMl

"VACANCIRS, HOW PILL"D, Vacancies
ococurring after the holding of any
primary or where no person shall offer
himeelf «s a candidate before such
pr s 8hall be filled by the party
commit of the distriot, county or
state, ae the csse may bDe: rrovided,
nowever, that no name shall be allowed
on any hoht until the required fee
shall have been paid,”

Section 10846 of Article IV, under the title of
"Nominations™, provides In part se follows:

“"Certificates of nomination herein
directed to be filed with the clerk

of the eounty court of each county

shal! be filed not more than sixty

daye and not lesa then fifteen days
before slection: rrovided, thet in case
of any wacaney in said nomination, by
resignation, deeatn or otherwise, {u
central gommittee, or a convention called
for that purpose, of the party on whose
ticket such vacancy mey oceur, select
and gertify to the secretary of

county eclerk or beard of election commis~
sioners the name or names of candidates
to 111 such vacaney: Provided, that

the certificates of nomination to £111
vacancy shall be filed with the gecretary
of state not later than fifteen days
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before the dey fixed by law for the
election of the persons in nomination,
end with the board of election commise
gioners or county clerk not later than
ten days befors such olegction: "

it ocour at fir:t blush thet the two seotions of
the statutes lazst referred to have to do only with vacancies
oceurring in nominations and does not apply where a vacancy
oceurs in an office and nominations of candidates to rill
pame muest be made, However, the Supreme Court of this State
in State ex inf, Barrett v. ¥eClure, 890 o, 688, hee definite~
ly settled the question to the contrary, In the latter case,
one NoClure was elected to the office of Treagurer of Harrison
County on Novembor £nd, 1920, for & term of four years b ing
April 1st, 1921, HeClure gualified end entered upon the es
of his office and continued therein wntil the 3rd day of August,
1822, when he died, In the yesr 1582, the stateewide pr
was held on the first day of “ugust and the tiwe for candida
to file the nominetion for such primery expired on the first
day of June prior thereto, The omd’cml comaittes of
the lepublicen Party in Herrison in September, 1922,
nominated one Shumard ss cendldate for the office of co
treagsurer and his name was placed on the offiecial ballot as
such cendidate, and at the following generel election he was
elected as trespurer of the county. On the 18th day of August,
1922, the rogpondent had been sppointed by the Governor ag
Treagurer of Harrigon County. She refused to yield the office
to relator, hence guo warrantc was brought, Court at page
893 and subsequent pages of the opinion states the contentions
of the parties and its conclusions of law as follows;

"The argument is thet 'the next gemeral
election,' as cuntemplated in the primary
law, mesns an election at which all the

of election shall be called into
play, ineluding the pr election law,
Sinee the time for filing by a cendidate at
the primsry expired June iret, 19822, and
the election took place Auguet first, and
since Joseph 5, YeClure died August
there was no possibility of a candidate fopr
the office of Treasurer to be nominated ag
the primary, A part of the general process
by which a eandidate is elected So office
being inoperative, because the time in which
a candidste may avall himgelf of it having
expired, there could be no legal election
to rill the wmexpired ter=m at the lovember
election, 1028,
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The rulings of this court have been
contrary %o the position of respondent,
Graves, J,, in his opinion in the case
of SSate ex rel, v. “ocach, 269 Mo, 800
stated the argurent in lavor of :-upon&-
ent's position with all the foree and
cleoarnoss of whioch it 1o oapable, /

ma jority of the court, however, failed So
concur on that minm. and the case
was decided upon another point in w ich
the ma jority concurred,

It is further contended that under the

torms of the statutes a political
committee could £il11 & vacancy on the
ticket nominated; that vacencies referred

to do not mean vacancies in an office. OF

:
|
:
:
:
i

where the vacancy in the occurs before
& general election, By of that
statute & vecangy in an office, occcurring
after a primary election, creates on the
noninated ticket a vasangy which did not
exist prior to the occcurrence of the vacancy
in the office, a vacancy which f“eotion 4838,
Revised Ctatutes 1919, authorized the polét-
1cal committoe to £11i,

In the cese of State ex rel, v. locstetter,
137 ¥o, 636, whers it was gontended that a
t t:n'::o r:":m:m M“m.::
not a of'ice, -
1.e.m.mtmwmmorm
& vacancy ocours in an off'ice shortly before
the general election at which sowmeone to fill
the office for the unexpired teram should be
‘and no one has been nominated to
eaid office, there is a in the nomie-
nations within the meaning of election
law,' and that such vacangy might be supplied
ntuqtmm&ot:oouuen & nomi-

by the ballot law,
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In State ex rel, v, Xort 846 Yo, 1, e,
42, this court, in cons ing Section 4838,
Revised “tatutes 1919, said: "This section
is broad enough to permit the party comamittee
of such party to £i1! any and all vacancies
upon their party tickes,'

Those direct rulings this cowrt, and the
attitude of the ity in the Roach Case,
makes glear the accepted doctrine that a
party committee has authority to frill

vac which happens So be upon the t-
ed tie no metter how or whem that vacancy
occurs, -&om by the death or resignation
of acmeons nominated, or by the failure or
inability of the electors at the primary to
make a nomination,®

Along the ssme line, the case of Heney v. Jordemn, 1756
e 408, construing the Californis primery law, at page 4085
of the orinion said,

it 1o eclear that the tera 'vacancy', as
used in this section, refers to any case

Rominge S the party for an office.”

Also, in Stete v, Akin, 79 5, W, 805, the Supreme Courd
of Tennessee at page 806 held,

"¥ot only, under this construction, are

the justices of the peace for fouwr districts
left unaffected, but the places of the
Justicte for the other five civil districte
oun be filled by an election held after 10
day's notice given by the proper suthorities,
for, notwi ing these five are
districte, yet the places to be filled in
then are 'vacancies' within our statutes."

Sections 10P4]1 and 10842 in our opinion, rofer to
nominations made by newly created or formed political es
and not to nominations mede by then existing political orgenie
sations, such as the Demceratiec or FRepublican Parties. Ve
think this position is sustained, not only by the context of
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the sections referred to, but by the cases of,

State ex rel, v. Fortjohn, 246 Yo, 3543
at.t. ox ".lo '. s.ih.]-p h‘ :‘!'n. m. "B 8. '. m'
80 Cq Jo p. 109 foc. 104 p. 127 See. 146,

e are of the opinion that & vaeo exists in the
office of Sherifs of Boone County as to all existing political
parties and that a vecancy existe ar %o candidates fop
nominations in all existing political parties to he voted fop
at the specis] election toc be held July l4th, 1933,

¥e mre rurther of the opinior that the vscancy se
such candidates to be voted on at the specisl election can
only be supplied or filled by either the central comaitiee
or convention of ocach of the exist political parties in
Boone County, or candidates of petitioning groups.

We are further of the opinion that it is within the
discretion of the respeci’/ve central committees as to whether
such vacancies will be filled by such committee or by party
convention, If the nominations are to be made by conventicn
the respective central comauittees should promulgate rules as
to the time and manner of holding such convention and ce to
how and when the same shall be composed, organiyed and its
business disposed of,

Peene v. Vaples, 127 &, ¥, 101, 163;
80 C, J. 137.

After such nominations are made, the names of the selected
candidates should be duly certified to the county clerk and
the special election held according to the general election
law of the State of Missouri,

State ex !'.1. Ve ?lttﬂ‘m. 207 Ho. m.

Yours very truly,

GILBENT LAMB
Assistant Attorney-ieneral,
APPROVEDS
““FOY WeLITTRICK

Attorneye- eneral,

GLsEG




