NOTARIES PUBLIC: Deputy Circuit Clerks may take acknowledgmens
of affidavits of age for marriage licenses.

¥

May 132, 1933

FILED
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Honorable H. M. Jaxberry i
Prooecuting Attorney

denuyler County

(ueen City, Missouri

Neaxr 81r:

This 13 to acknowledge your letter of April 37th,
1833, which rends as follows:

“Please inform me as to the law govern—
ing a cage of tihls mature,

A ty Circuit Clerk being a Not ry
Public prepares mnd takes agknowl ents
to affidavity, such ag uffid-vits o

age in grauting marriage license and
does not remit same %o the ¢lerks
office.*

Your request does not give us sufficient froto from
which to render an opinion and for that reason it 19 neceasary
to assume certain premisce, If we have assumed too much, advise
us of the fagts and we will render an opinion upon same.

e assume that th- circuit clerk im your county is
ex officio recorder; Th t the ty in the eircult clerk's
office is 2 qualified notary pubiie; That such deputy pre-
pares snl takes agknowledgments as notary public af idavits
of -’o for marriage .icenses as required by statute; That
the fee for saking such acknowliedgments is pald to the deputy
and he keeps 1t ns a fee rendered for notary services. You
wish to know if such deputy has to agoount to the eircult clerk
for sueh feca.

The oircuit clerk has the right to hire bie deputies,
and deetion 11680 R, 3, Mo. 1920 provides that such deputy
or dJdeputies shall have

“All other gualifications of their
principals and take the like oath,
and way in the name of thelr prinei-
pals perform the dutiea of clerk.*
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The deputy possesses no greater power than the clerk.

dprigger vs. Medpaddea, 49 No., 2V9,

In the present ouse the eiroult clerk is ex officio recorder
and the recorder 1ssues the narrisge licenses. Ye now proceed to
the duties of the eircult clerk as ex officio recorder, relative
to the ilssulng of marriage licenses,

seotion 23977 A, 4. do., 1939, provides that a licensc shall
be obt ined before a marriage shall be valid.

deetion 2978 R. U, Mo, 1930, makea it the duty of the
recorder to issue the license.

Jegtion 3974 R, 8. Mo, 1929, prohibits certain nmarriages.

seetion 2983 R. &5, Mo. 1979, requires the consent of parents
or puardians in cases of parties applying being under npce. EThis
seotion reads in part as follows!?

“No recorder shall in any ovent except

a2 herein provided issue a license ete.”**
wiiich consent shall be given at the time,
in writing, stating the residence of the
person gl;{.?g sueh ;onnat, eigned and
sworn to ore aa 9 ;;gg authorized %o
aduialgter @aths,” "

Henece, in reading the n.ove seetions, 1t will be observed
that the issulng of marriage .icenses ia the duty of the recorder,
and the statute limits him =8 to whom he shall issue same to
2nd provides aa iaquiry to be made by him ‘before such liceuses
are issucd., One matter of languiry belig, the age of the parties
applying for a liceuse, and an  ffidavit setting that fact forth
with that faet embodied thorel orotects the reocoxder in the
event he issues a licence and the parties are not of the age asg
set out in the affidavit.

A recorder is reguired under Jection 2983, supra, to have
the consent in writing, sworm to before any officer autiorized to
aduinister ocathse., And Section 3978, supra, requires the recorder
to certify to the age of the contraeting parties, Thuas, the
statute requires a sworn paper (or affidavit), and no where does
it provide that such paper be sworan to by the recorder or for
that matter any other particular officer who may take oanths
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or acknowledgments, but requires sueh papers to be sworn to before
an officer authorized ¢ administer oaths.

Scotion 1156682 d. 4. Mo, 1929 reads as follows?

"Hereafter whenever, under any law of tiis
state relating to tﬁo duties of the recorder
of deeds in any oounty of t iz state, it
becomes negessary for any person to 5.
sworn to sny statecent, affidavit or other
papers of any kind, the recorder of deeds
shall be authorized to ad .iani:=ter an oath
to any person in matters relating to the
duties of his office, with 1ike effect as
clerks of courts of record: Frovided, he
use nis seal of office to the jurat, as
elerks of courte of record do. lie shall
receive the sane c¢comrensation allovwed by
law for like service as clerks of courts
are now allowed,*

Seotion 11739 R. 3. No. 1928, being part of Chapter 80, de-
signated as Notaries Public, provides ia part the following:

*“They (notaries publiie) may admiulster oaths
and affirm:tions in all matters iancident or
belonging to the exercise of their notarial
offices.” * * *the proof or acknovledgment
of deeds, conveyances, powurs of attorney
and other inatruments of writing in like
cases and in the s we manner and with like
effeot as clerks of record nre authorized
by law, ® * » o

The question now presents itself as to whether or not a
person may perform the duty of a motary public while holding the
position of deputy eircult clerk. <‘aoch office entitling him
to ad iaister ouths, We find no constitutional or statutory
provision prohibiting s me. dJowe Lt tes prohibit LY their law
» elerk from holding a notory public commission +hile a2 elerk,
Texas has suchh a prohibitioan.

In the ense of Blencourt v. Parker, 37 Texas 5.8, the cours
held that the offices of notary publie and county ¢ erk were
incompatible, and when a notary beczme a county clerk his office
aa notary would be thereby terminated.
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e are of the ovinion from the foregolug that the law
perinites a not.xy public to take aghknowledgments of persons
for supporting affidavits or statements showing age to
obtain a marriage icensc, and such not xy is entitled to the
f-e for such service as provided by the statute.

It is our further opinion that a deputy eirouit clerk
may hold a notary commissiom. And it is our further o 'inion
that 1f a deputy elrouit elerk holding a motary eormiesion,
takes such acknowledgsents, herein ounsidered, as a notary
public, then he would not have to account to the elreuit clerk
for the fees which are o bSaiuned for such notary servic:s,

#ood wve. Kansaa Cisy, 162 "o, 303,

dear in wind, however, th 't this o inion is limited solely
to your inquiry amd the faote assumed, =nd if a deputy circuit
clerk notarizes papers taat the statute provides should be
acknowledged Dy the eircuit clerk, thea in that eveat such
d,'puf tg ‘guﬂid acknowledge swse a8 provided by law aand account
or the fees.

Yours very truly,

JAMES Lo HO NBOSTIL,
Assistant Attormey General,

APPRUVED

ittorney Uenerol.
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