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Q0. IY COURTS

SCHOOL FUND MORTGAGE 2~ Proo

Februarxy 14, 1933,

required to foreulose
Section §843, R. S.Mo. 1939.

Fom. H., M, Oaxbury
Froseguting Attorney
Jehuylsr County
wueen City, Missouri

Deer Vr, Saxbury:

Your reeent letter directed to the Attorney-
(General has been handed the undersigned for attention.

Ir your request for an opinion from this department,

you asked the following:

,Ar!

~

"Is there any legel way in whieh &
County Court may take over land
under school mortgage fund save by
a legal proceeding?! Can they have
the mortgage holder deed the said
land to & Commissioner instead of
proceeding either by judgment and
execution or by a commissioner
through the courts?"

The Constitution of Miesouri provides, Article 11,
Segtion 10,

';{b/ "All coun:{y-nhaol funde be

loaned o upon unencumbered real
estate security of doudble the value
of the loan, with personal security
in additien thereto."

This mandatory provision of the Oonttltg&%

A

that in addition to the first mortgage woon unefout ciel

estute
court

b

personal security shal

efore loaning the school funds of the county.

The




gn, He ¥, Sazbury #3

pereonal security ic usually fumiched by the exegutia of =
echool fund bond, exscuted the borrower and residemt
freelholders of tfu county as his suretiass, as provided in
Section 8361, R, 4, Mo, 1929,

S8ection 89243 R, 5, Mo, 1829, makes the County Courts
of the several counties trustee for, and custodian of, the
county =ehool funds and provides, among other thinge, thot such

funds,
"shall belong to and be securely invested
and sacredly precerved in the several counties
3 f as a ocounty public school fumd, the income of
é,é/ which fund shall be gellected smnually snd
faithfully aporopriated for establishing
and maintaining free public schools in the
(ﬂﬁ) severul countiecs of thies state,*
0'5/{0(/‘5“4\ Section 9953 R. &, ¥o. 1939, provides the form of
/ Y /ﬂ" mortgnge and requires a provision for the marmer of fore-
160 closure upon default in the nayment of the indebtedness
" gecured thersby.
l"m Seetion 9356¢ R, U, Wo, 1930, confers wupon county
pl!" 'courte the right to soquire title to property wpon which
d‘/ ge ool fund losne hava been made und sets forth the manner
JO nader whieh titie may be 20 aoquired, nrmely, a purchase
/ throur’ an agent at the sale undey foreclosure,

In 26 omeh as the mandatory provieisng contained in
tne Constitution, supre, required the oounty mourt to take a
firet mortgage upon lunds of double the wyalue of the loan to
be made, the land fhen should Ve first subjeected to the pay-
ment of the debt upon default in its payment, In the event of
s ceficisney from the sale under foreclosure, then sn attempt-
ed recovery upon the school fund bond would be required,

By reason of the provisions of Section 9243, R/, 7,
Ko, 193%, the court gannot properly Giccharge its public duty
until it has exhausied ite entire remedy in sacredly precervi
sueh losmed fund, The county court camnot in the opimienof this
departuent lawfully accept a deed for the lamd in satisfaction
of the indebtedness owing to the sechnol fund and such aect
relense the surety or suretise upon the se¢hool f tond.

Youre very truly,

OARL Co ABINGTUN

AFy RUVED: Assictent Attorney-Uenerzl.

WOY MeXl11RICK
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