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I evada, l seol.· ri 

Dear • Routh: 

I I 

This Department acknowl edges receipt ot your 
l et ter dated November 18 • 19 33• which is as follows : 

"It may not be unusual t o have an 
a pparently non-essential point ot 
law to arlee and trouble you . but 
I ha ve one that seema to be causing 
considera ble diesen Jon l n one of 
t ho school d i stricts tn Vernon County. 

One of the paronto ln this school d is­
trict s a f arm so ettuated that tho 
gate enterlng lnto the farm la slightly 
under three and a half miles from the 
nearest school . However the bouse on 
the farm stnnda back from the road 
quite a bit and the door o t the house 
i t self 1a approximately tbreo and three­
fourths mil es f r om the neareet oahool . 

1ho new transportation l aw as set f crth 
1n Sec tion 9453 a nd found on page S88 
of' the Sosston Acts o f 193Z , which reads 
ac follo a : ' Provided however , no t rans ­
portation e hall be furnished if there 
be any school wit hin tbree and a halt 
mil e s o f such pupil~ ~~.' inter-
pretation ot t h is law would be that 
distance woul d start from tho home as 
that ts where the pupil woul d be , and 
the law says lthree and a hal f mil e s 
of such pupil.' However , when the 
etate School Inspec tor wa s here , t his 
ruest1on was put to h im and ho oa1d 
hat lle would no t· know , l ut presumed 
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it would meun f rom the hams. 

~e w111 appreciate your sending us your 
opinion 1n this mtter and if it would 
no be t oo :uch trouble , a end a copy of 
this op1n l on to the . resident of the 
Board of Directors or dronaugh School 
Diotrict of Bronaugh, ieoouri." 

The statute ror construction '• Section 9354 Laws 1933 
page 3BB, the same reads i n port as followsa 

"The question of t ransportation ot pupils 
may te voted upon at the s pecial meeting 
aoave provided tor , if notice 1a g iven 
that such a vote will t e taken . If 
t ransportation ia not providod for tn 
an7 school district formod under the pro­
visions of secttona 9351 to 9358 , inolus• 
ive, i t shall then be the duty of tbe board 
o directors to maintain an elementary school 
within three and one-half miloa by the near­
oat traveled road · of the homo of every child 
or-school age wi£b1n enid school d istr1cta 
Provided, transportation of pupils or t he 
maintenance of elementary schoolo within 
three mil e:s and a half of oach child of 
school a ge in the district s hall not be 
required in consolidated districts now or 
hereafter organized under the provisions 
ot aoetlons 9351 to 9358 , inclusive, where 
such conaoliuation has not placed aaid 
c ildren furthor t ram an elementary school 
than they wGre prior to said conaol1dat1onz 
Provided however , no t ransportation ahall 
be turni ... hod i f there bo any school within 
three ~ ~-~ ile a of such pupil cut 
&flslgnment a .. ..all be cade o.s provided by 
Section 18 of un act of the 56th General 
Assembly , found on page 344 , Laws ot 
..U ssour1, 1931 . ..... ..:_-;;. * .. . 
Sections 9351 t.o section 9358., Loth incluBive, provide 

a scheme for the organization of consolidated school '1str1cta for 
the purpose of matnta1n1ng both elementary and high schools. 
Section 9353 makes provision for the hol ding of a special meeting 
tor the purpose ot effecting the conaol1dat1on or organization ot 
such districts. 
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~oct ion 9354 a:J amended by Law a 1933, page S88 , pro­
vides that he question ot transportation or pupils to and from 
school may be voted upon at t he special meeting whereat the 
district is consolidated or organized, if not ice h r given that a 
vote on the question of t ransportation will be taken. It 
transportation ia r.ot provided tor in S \lCh a district the board 
of directors thereof is required to maintAin an elementary school 
within three and ono• half rnll e a from t he home ot every child of 
school age wl t h in the district, l--he distance to be calculated b;y 
the nearest traveled road uetweon tno two poi n · • · ~owever, 
the maliitenance ot auoh el ementary schools nor the transportation 
of pupils within such a d istrict is not required where such 
consolidation baa not placed children in the district further in 
d1atanee f rom an elementary school than they were prior to the 
consolidation or organization. If there is a school 1n a district, 
.other than tbe dletrict 1n Which the pupil lives, within three and 
one-half ~11~• of such pupil then tbe district 1n which the pupil 
lives is no t obliged to furnish aueh pupil transportation to t be 
school ln the district 1n which the pupil li ~ea, Lut the countJ 
Superintendent or ..;chool s aball have the power am it shall be hia 
duty to aasl such pupil to such adjoinlnq district and the pupil 
i c required to at t end the school 1n the latter district. 

The question at hand ia to determine 1n what manner the 
distance &1all be calculated 1n order to aacertain whether or not 
there 1a a school in an djoining d istrict to that i n which t he 
pupil lives, and wi thin three and one- ball" il.,o of such pupil. 

. e think lt is clear froa the authori t i e s t hat in 
detor .inln~ ~he ~es tian or distance the distance ie to be cal­
culated along and by way or the nearest r- raveled road . •• think 
the words 11 of such pupil," mean w1 thin three and one-half miles of 
the home of such pupil. eo that properly construed Seot ·on 9~54 
moans a e 1f i t read, 

' No t ransportation a r all bo f urnished 
if there be a: i ec .. ,ool 1 t Alin t.hree 
OJ d one- half miles 01 t.ho homo of such 
pupi l t.nd such d istance shall be cal­
culated alon·~ and by the nearout 
traveled road . ' 

'l'he case of L>Oard of E'.dueat l on v . Soard of ..ducat! on 
20 hio 1 . P. N. S. 698 , the court hnd under consideration a statu te , 
in aomo respects. similar to ours and which provided that when 
pupils lived ore than ono and one- hall" miles from the school to 
wbioh they are assigned in tbe district where the;r restde • they 
may attend a nearer school 1n ~e o ther d1atr1ct and the district 
1n which the pupil lives a tall pay the tu1 tion to the other 
district. In the Ohio atatute the worde "nearest traveled road" 
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are not used . on t he question of how to calcul ate distance 1n 
order to det ermine whether a put11· lived more tban one and one­
half ilea from a school - the court at page 699 of the opinion 
said: 

"It would no ' be prope r t o measure 
tho distance on a str air ht 11ne , ' a s 
the crow f lies •, acroee the fields , ae 
the children, wl thout the conaent ot 
the o nera of tho fie l ds , would there-
by bocome trespassers . Bes i des , under 
the provia1ons of t ho s t a tutes of Ohio , 
children who reside ln school districts 
in the c ountry, living ~ore than one 
halt nlo f rom he school , and residing 
at not a greater distance t han one halt 
mile from a public hirhway , are ent i t led 
to be carried to school 1n a public 
conveyance , at the expense of the aohool 
fund in th~ district . locesaarily_ they 
would be carried thus alone: the h1€htray . 
And, Whether the chil dren go l.y public 
or private conveyance , or whether tbeJ 
walk t o and f r om ochool, they are 
expected to go by the ~ost d1reet and 
convenient t1 ~way, and t he l ongth ot 
that course determines the distance from 
homo ~o school . 

1beretore, the ~ing of the court 1a that , 
in estimating tho distance t'roa the hoaae to 
tho ac~ol , the meaauremont begin! at the 
exit from tho curtil age - ordinarily the 
f r ont gate - fro~ which, it it ia not on 
the hi~hway , thence along the most dir ec t 
cstabl1ahed route_ by 1 no or path to the 
nearest hi ·hway, thence following the 
center line of the moat direc t course in 
the highway t o the door of t he school 
building. • 

The holding i s t hat tho distance is to be measured t r am 
what is commonly known as t he outside line of the yard aur roundtng 
the houae , to tho door of the ochool t~ilding. The opinion dooa 
not seom to take int o account the yard ordinarily sur r ounding the 
sch ool building. 

In ~astgate v . Osage cchool District 171 • · • 96 , the 
court bad under diacueaion a question that involved the transpor­
tation of school ct~ldren J the court at page 98 of the opinion 
a aida 
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"In ~ome ot the abovo laws, the words 
'neares t route' are usedJ whore so used 
they are held to mean the noarest publie 
route or one wh1ch has been duly author­
ized or ox1ata by law. " 

In ?a gel v . Sehool District Bumbor 1, 199 B. w. 6? , 
the court had under consideration a s t atute of the State of 
Wisconsin w1th reterence to tranDportation or aehool children. 
wherein i t provided that: 

nThe word 'dlstance' shall be inter­
preted to mean distance aa measured 
uy the nearest t raveled highway." 

It was contended t bat . i n ascertaining tbe distance 
involved 1n that case a private h1ohway or roadway l eadinu trom 
the public road to the hams should not be considered. Tbe court 
with reference to such·contention said: 

"It certainly was not the int ent or the 
Legislature to exclude f roa the beneficent 
pJrrpoaea or the statute children who were 
ao untortunate as to be located away from 
the put l1c highway . The purpose ot the 
statute defining distance was t o ascertain 
tho necessity ! or transportation t or children. 
and hence to determine whether by t he nearest 
traveled road t hoy were located more than two 
miles from school . " . . 
Purkeypyle v. School U1strict Numt er 101, 2?5 Pac. 146, 

involved a question of whether or not certain cb1ldren 11ved three 
or ~ore mi l oa, by the usually traveled road. from the school they 
attended. On the quest ion involved the court at page 14? ot the 
opinion eaidc 

"~be statute provides transportation or 
compensation in lieu t horeot for pup1la 
who live three or more m1loa tram the school 
attended. .bore do these pupi l s live? Cer­
tainly not 1n the ~iddle of the road Jneither 
do they att end school 1n the eentor of t he 
road in .rron t ot the schoolhouse . LDother 
measur~ent suv~i tted waa from gate to 

te . It can as trutnrully ~e stated that 
they do not livo at tho f ront ga t e , nor 
attend school a t tbe gate . Children live 1n the 
houao whi~h they call their r oaidenee, and 
t ha t. may '.e i n the center o~ a cat t le ranch, 
or pas t ... re • a half 1111e or more from the 
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public h i ghway . and he re is no good reason 
for not moasur1n~ that di stance over a pri­
vate driveway , or ct ivate walk, tf i · i~ the 
~rually raveled road f rom t hnt house to the 
school . 

~e have examined all the citations of the 
appellant on t;he question of r'!laeonable eon­
atruct1on , and a gre-9 w1 th a ll of them, ut 
t h ink the r ea s onabl e eon~truet1on of t he 
atat'L· t o here under consideration requires 
aueh measurement to be f rom the house 
where the pupilo live to tho Dchool whsre 
they attend , and aueh entire distance to 
be by the usuall y travelod road between the 
two plaeoe. 1herc in o unually t raveled 
r oad from every private dwell1n t o the pub­
lte h1 hway, although t h3 travel ovor 1t may 
... e 11m1 t ed .o tho ta.mily; 1 ' 1:~ tor tho::~ such 
a road neve rtl leas. 

Uo spac1f ic author itie s as to point s of be­
g1nrln~ and e nd1ng aueh measurements have 
been c i t ed by gi t !or appel lant or a ppellee, 
nor have t~ey r eferred t o any explicit prec­
edent; but both pnrtios ur~o a determina­
tion to be baaed upon a reasonabl e conatruc-
t1on o£ t he s t atute involved . c have no 
hesitancy 1n conelud1n tl~t the evident i n• 
tent of the Legislature in t llla enactment waa 
the actual distance trom l he residence to 
the schoolhouse by tho usually traveled road, 
and that the langua ge of t he atatute doaa 
not justify the conclusion by reference to t.he 
road that the distance was to be limited to 
that whl eh wat over or along aomo public 
h 1 •ay . " 

Under tho last proviso of Section 9~54 1p there be a 
school within t hree and ono•balt m1lea of thG home of the pupil 
transportation shall not be furnished, bu t the pupil shall be 
assigned to another acbool district for the purpoeo of attending 
school . The right t o ~ranoportat 1on is based on d istance . If 
there be a school maintained 1n the ad j oin1n d1atr1ot wlthtn 
three and one- hal£ mile s of the home of the pupil, t hen that 
entire distance of three and one- half ~11~s uot be traveled by 
t he pupil .from he door or 1 ts home to the f ront door o 1' t he 
Bchool houoe . The distanc e travoled by the chil d f rom the 
front door to t he front yard requires t he same energy as 1e 
r equired 1n taldng the same number or steps along a traveled 



Honorable Dewey il . 1\outh lovember 27, 1933 

hi(;bway. The dec1e1ona are elee.r t hat J1 lane or private roo.d 
l oad 1n f rom a h trhway t hrough an inclosure t o a homo 1e as 
much a part of the d istance to bo traveled, in calculating dis­
tance with re~erenoe to trane~ortat1on ot oldldren to school, 
as is tbe main public and t raveled h1 hway i t aolt. 

e are not now dealing with the transportation ot 
school children by carriere, the mileage of aame nor where 
school children aro ent itled to onter or l eave the transporting 
conveJanees. 

Under t he particular section of tbe statute under 
consideration we are of the opinion that the distance involved, 
1s t o be aeaaured from t he door ot the home of he pupil near­
oat the school house along a private lane or roadway , 1f &DJ, 
to the main traveled highway , t honce alon~ euch matn traveled 
h1rhway to the front door or the school house tn question. 

APPROV ED: 

ROY ieKiftlhCit 
Attorne7 General. 

GL: LC 

Vory truly yours , 

GILtiERT .IAMB 
Assistant Attorney G~eral, 


