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_xeev
ys 1 Commission for the Blind, .
T fest:zingter Flace, /

A request for an opinion has been received from you under date
ef Getober 5, 1933 in the following terms:

"I a: in receipt of a letter dated October 3, 19%3, from
lr, 5. M. Green, Superintendent of the Missouri School for
the Blind, 3015 Magnolis Avemus, this eity, which reads as
follows:

‘Robert D, Ray, age 1l years, of 1209 Chambers Jtreet, ut.

Louis, !issouri, has been attending the Micheel School for

Crippled Children for the past two years., He is
year has become blind so

alone, and within the past that he ie
unable to progress any further in this sehoel. He is in such
phyesical condition that we cannot receive him here as he re-
quires a wheeled chair and special help ell of the time. Would
you consider it within your provinee to have a home teacher

visit him for the purpose of teaching hizm braille? I I
have a letter from Dr, 7, H, lugphrey of the Board of Education
concerning his disabilities which may be helpful to the home
tescher desizmated,’

I have answered iir, Creen's letter in the fcllowing sanner:

™I am in receipt of your letter of Ootober 3rd regarding the
education of Fobert D, Ray, who is erippled and blind,

May I ask for a little time before giving a definite answer about
a home teacher of the Missouri Commission for the Blind acecepting
him as a pupil, 1 have studied the law outlining the duties of
the Commission very carefully and seem to find no intimetion
thet the education of blind children, regardless of other handi-

eaps, are cur problem,

I an still pondering the justnesss of the money takem from our
appropriation for Leonard Dowdy's education at Perkins Institu-
tion, and would like to go into this subjest a little deeper

before giving an cpinion,
I appreciate the problem you are feeing in connection with lobert
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Ray and ssswe you that I am anxious at all times to work in
hearty cooperation with you, however, I hesitate to deviate
from the duties assigned under the law, especially in the face
of our limited appropriation for this biennium,?

This question of the iMissouri Commissicn for the Blind under-
taking the education of blind children, who because of an
additional handicep, seem not to be eligible to the Hisscuri
Sehool for the Blind, is an old one and in order that we say
have a correct interpretation I am placing the question before
you,

Up to the present we have felt that our duty in relation to
blind children was to seek them out, secure complete census
data, including an eye exa:ination to determine whether they
were blind, and if their eyes would respond %o treatzent, Aifter
such information was received then all preeschool and children
of sshool age whose vision comes within the estegory of blind-
ness were referred to the Misscuri Sehool for the Hlind for
slementary edusation,

The rehabilitation and training (including the teaching of
braille) of persons who were blinded in adult life, seem to be
slearly the duty of the Missouri Comuission for the Blind and
form a definite part of pur progrem, as well as the other duties
as outlined in the law ereating the lisscuri Commission for the

Blind,

The other matter I plage before you is the justness of the appro-
priation of $2400.00 made by the last lezislature (Seftion A~l,
page 138, Laws of Nissouri 1933) for the tion of a deaf-blind
ehild at Perkins Imstitution, ¥atertown, Vassac ts, from funds

ved from a special tax levy apparently for prevention of
blindness and for the adult blind,

Your opinion on these twe guestions is respectfully requested.,”

(A) There is nothing in the Constitution of Missouri to prohibit
the granting of edusational assistance to lcbert D, Hay aleng the lines set
out in your inguiry., The Constitution of Hissouri, Article IV, Section 47,
contains the following provise: “PRUOVIDED FURTHER, Thet nothing in this
Constitution contained shall be construed as prohibiting the General issembly
from granting, or sushorizing the grenting of, pensions to the deserving
biind, as may be provided and reguleted by law: PRCVIDED FURTHER, That the
General Assembly of the State of Wissouri shall cause an annual tax of
not less than one-half of one cent nor more than three cents on the hundred
dmmiinntthmwmauhmhlmdrwmw—-
pose of providinmg & fund to be devoted in the mamner provided by law to the
ponsioning of the deserving blind, If eny hhm shall exist im sueh fund
after the deserving bvlind have been pens + then the same, or so much
thereof as may be necessary, may botud rt.bompnrtcftmm"m
for the blind."
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In the case of shelley v, Missouri Commission for the Blind, 309
Mo. 612, 274 s. w. 680 (1925) the Supreme Court declared that the General
Asseubly has the right to define the term "deserving blind" sueh part of
the opinion of the ecowrt being as follows:

“The Comstitution, Article IV, Section 47, suthorized the
General Assembly to grant 'pensions to deserving blind, as
may be provided and regulated by law.'

Under that provision of the Constitution the Legislature no

doubt had a right to define ‘deserving blind,' to determine

who and by what tests one should come within the provisions

&mmuummt to pension blind persens.” (309 Me.
.)

Furthermore, the last sentence quoted above of the constitutional seetion
allows eny balance %o go to the Commission for the Elind and does not contain
any limitation on the use ® which such balance may de put by the Commission
for the Blind in the event the Legislature appropriates any of such balanse
t0 such Commission (exeept the implied limitation that it must be used for
some sort of relief or education of blind perscns) so that nothing in the
Constitution would prohibit the relief in question for Aobert D. Rey.

(B) Nothing in the statutes of Missouri would prohibit such relief,
80 that the question would be whether or not Revised Statutes of Missouri
1929, Seetion s Which fixes the powers of the Commission for the Blind,
would authorize the use of any of the funds sppropriated to such Commission
for the purpose in question, By Laws of 1933, pege 190, the Commission for
the Blind is declared to consist of the members of the Boerd of Nanagers of
the State Kleemosynary Institutions, end it is deeclared that "wherever in
eny law the Commission for the Blind is referred to it shall, after the taking
effest of this aet, be construed as referring to the mesmbers of the said Board
of Managers of the State Eleemosynary Institutions, who are by this aot desig-
nated and constituted the members of said Commission for the Hlind."

seetion 8889 above referred to provides in part as follows:

"The duties of said commission shall be * * * to iavestigate and
report to the General Assenbly from time to time the conditiom

of the blind within this state, with i{ts recommsndations concerning
the best method of relief for the blind; * * * to act as & burean
of informestion for the purpose of for the blind
of this state elseyhere than in the wor of the
Oommission, and to this end the coumission is authorizéd to procure
and furanish materials and tools and to furniskh 4 and ANCe

to blind perso ngaged in home industries ] [ iore

jhe condition ¢ he blind by such means consistent with the pro-
visions of this article he comuission mey deem expedient; * * *
the object and purpose of this article being to ancourag pable
blind persons in the pursuit of useful labol o

From the above excerpts taken from Seotion 8809, especially the under-
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lined portions, it can be observed that in this seetion as well as in the
constitutional provision above quoted there is no attexmpt to differentiate
bet=een blind persons of different ages and, in fagt, there is nothing in
Chapter 50 of the Revised Statutes being Seetions M. which indicates
a purpose to differentiate between blind persons whe ere children and those
who are adults, Furthermore, one of the chief poses of the commission
as set out in the excerpts above from Seetion seems to be %o trein
and educate blind persons in such a wey as to make them eapable of useful
labor, and there is no reason to believe that such labor is confined to
manuel labor as oprosed to intelleotunl labor, and, in fact, the whole publie
school system of this state would seen to indicate thet the gtate is more
interested in requiring sn education intelleetually than 1% is in requiring
an education in manual training, Furthermore, all of the provisions of
Seetion above quoted are of a rather general nature, and read together
sesm to indieate an intention on the part of the Oenersl Assembly to allow
the Commission for the Hlind scme latitude in choosing its methods for edu-
cating blind persons and training them, No construction which would throw
any light on the present i has been made by any of the courts of
Missouri regarding Section » 50 that the only judieial suthority which
might bear on the question is found in cases dealing with the gemersl atti-
tude of the courts of this state toward the right of all persons to receive
a free education, Such an attitude u enunciated in the case of State ex
rel Halbert v. Clymer, 164 Mo, App. 671, 147 5. W. 1119 (1912) wherein the
court seid:

"The policy of this state is to educate, and to furnish free

of charge, good schools for all echildren of school age, and

even to compel the attendanoe of childrem thereto, Seetion 1

of article 11, of the state Constitution, reads: ‘A genersl
diffusion of knowledge and intelligence being essential to

the preserwvation of the rights and liberties of the peeple, the
oou:rn Au-lly shall mnbl.hh and mm free public sehools

the altror the onrtn nuunu; cmbuur .uumn-
lating to schools, and in such a menner as to open, and not to
close, the doors of the schools against the children of the

state,” (l“ Neo. APP. ‘“-)

Likewise, in Nortiern v. MeCaw, 189 Mo. App. 362, 175 3. ¥. 317 (1915) the
court seid:

"Bearing in mind the duty to liberally construe the school
laws (State ex rel, Halbert v, Clymer, 164 Mo. App. 1. e.

676, 147 5. ¥, 1119) so that the advantage of seewring en edu-
eation can be made as free as possible to the girls and boys
of Missouri, we have no hesitamey in reversing this judgment

* % s (189 wo, ApP. 370).
Verious indications of legislative poliocy show that the attitude of
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the General Assembly is also very liberal in dealing with free education
and especially the education of the blind, The Mlﬂut manifestations
of sush legislative polisy might be eited:

(1) Hevised statutes of Lissouri 1929, ’ections 9210-9221. In
these seotions ths Legislature has provided for special classes for the
fnstruction of childrex whe are bdiind, dear, erippled or fesdle-minded,
and especially Seetion 9221 provides that the state board of charities and
corrections (which was abolished by Lawe of 1933 pege 400 with meny of
iss duties now inpSsed vien the Boaprd of Managers of State Eleemgsynary
Inatitutions, as, for exsmple, by Laws of 1933, page izposing such
duties wikh respeet to the "eare, importation, supervision and plaeing of
ohildren,”) is suthorized to provide special educational treaining for
ehildren under the age of sixtesz yeqrs who are defeetive in the

the Revised statutes of iisscuri
ons

f
of 1929, such article consisting of Jeet! establiishes & school

(3) Revised Statutes of vissowri 1929, seaticn 9700 providing e
resfer for sny blind person in sttendaree at any higher educational ifnstitu-
tion in shis state authorized to grant degrees.

(4) The apprepristion for the tuition of Lecnard Dowdy, Jr. belng
found at Laws of 1933, page 138, ehows a clear lesislative inteant Shat persons
who are blind dut unsble to attend dDecsuse of an esdditional defect one of the
rosular institutions of this state are intended to be within the legislative
generosity,

(5) Wamumxmsonmm;uumum
es follows:

"The board of eash imstitution shall have suthority to make
all negessary rules, regulations aand by-laws for the govern~
mont, discipline and ssnegenent of such instisution not 1n-
consistent with the lews of this state,* * * *»

This Boerd, which now agts as the Commission for the Elind is, a® sai be Ob-
served from this sSatute ven mther conprehensive powers (Board of Managers of
State Eleemosynary Institutions, )

For She above reascns it is cur opinien that the Commission for the
Blind is not prohibited by law from providing home teashing for sueh blisd
porsons as have sdditional defects whick prevent thea froa sttonding regular
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classes or schools for the blind, and that under the law of Missouri such
Commission would have the right, in its diseretion, to provide suech home
instruction.

The srguments and conclusions set out above would apply with equal
foree to the payment of the tuition of Leonard Dowdy, Jr., as provided for
in the appropriation found at Laws of Misseuri, 1933, page 138, becsuse if
individualized instruction for a child who is blind and erippled is authorized
by law the sace srguments would epply to individualized instruetion for a
e¢hild who is blind and deaf. The sppropriation set just menticned provides
funds for "tuition and expenses”, If this child were not blind and deef
that part of the appropriation providing for his expenses would probebly
be unconstitutional under the sutherity of State ex rel Garth v, Switzler,
143 wo. 287, 45 5. v. 245 (1898) whieh holds that the expenses of a student
in attendance at a school of this state cannot be paid by the state but where
e student is blind such decision would not apply because the Comstitution
specifically in irtiele IV, Seetion 47, above guoted, allows grants to blind
persons and for the work of the Commission for the Blind,

Since there is no constitutional probibition to such an appropriation
the matter is entirely in the hands of the Legislature, and the Legislature
has manifested its will by the Appropriation Act and such mamfifestation is
not subjeet to review by & cours,

"We shall not discuss the fundamentals in statutory construc~
tion, when the walidity of o statute is at stake, It goes
without saying that there 1o & legel presumption of validity;
that if there is doubt ae to the gonstitutionality of the law
the doubt shall be resolved in favor of the validity of the
legislative act; that the expediency or inexpediency of the
act is not for the eourts; that in Misscuri the power of the
Legislature to enact laws bas no limitation, except the express
limitations in the State and Federal Constitutions;” (state ex
rel Barker v, Merchents Exchange of St. Louis, 269 Mo. 346, 356,

190 3. w. 903 (1916).

As to the right of the General Assexmbly to apprepriate for one purpose
funds which were colleeted for amother purpose, it was stated by the court
in State ex rel Fath v, Hendersem, 160 Mo, 190, 60 5. w. 1093 (1901):

*That although this tax is set spart into a special fumd, it
still belongs to the state, and may be appropriated to snother
and different use.” (160 ¥e. 214)

This problem is really not in issue in the present situation becsuse by Consti-
tution of Missouri Artiele IV, Section 47, the Genmeral Assembly can sppropriate

funds collected for pensioning the deserving bdlind to the work of the Commission
for the Blind, and it is in the diseretion of the Ceneral Assembly to fix the
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scope of the work of the Commission for the Blind and it has declared by
the Appropriation Aet in question that it considers the edusation of Lecmard

Dowdy, Jr. withia such seope,

Thus, in answer to the second guestion it is our opinion that the
eppropriation for Lecmard Dowdy, Jr. is not subjeet to judieiel review,

Yery truly yours,

ASSISPANT ATTORNEY GENERAL.

APPROVED:




