ABSENTEE VOTING =-~Authority and method in City Election.

September 22, 1933 .

FILED

p
Mr. Alfred L. Rottman, Chief Assistant /77;

Board of Election Commissioners for the
City of St. Louils

208 South Twelfth Boulevard

St. Loulis, Missouri

Dear Sir:

Your request for an opinion of the Attorney General under
datg g{ September 6, 1933, has been received, such request being
as follows:

"There are several matters pertaining to the absentee
voting law passed by the 1933 Legislature(Pages 218 to
225 Laws of Missouri) concerning which wé would like to
have your opinion:

First. The Board of Aldermen of this City is now
contemplating the passage of ordinances providing

for a special election at which there will be submitted
to the voters a bond issue proposition, and a proposi=-
tion concerni the method of street widening assess-
ments. We believe that under the authority of Section
10181 absentee voting will be permitted at such local
election. Is this correct?

Second. Section 10181 provides that: ftAny person being
a duly qualified elector of the State of Missouri, who

expects in the course of his business, or dutles, to be
absent from the County# #! Sections 10183 and 10184

set forth the forms of affidavit in which the voter 1is

required to state: 'My business or duties are. . . .«
employer. . . « « o' Section 10188c. 'Purpose of act.-
This act shall be deemed to provide a method of voting
by voters absent from their county on the day of election
s# 3t  Our understanding of these sections is that an
elector absent from the city for any reason whatsoever,

iscentitled to cast a ballot. Is this correct?

Third. Section 10182 provides that a voter must make
application for a ballot in person. May he make his re-
quest by mail, using the proper form of application, or
must he appear in person at this office to do so, not more
than thirty days, nor less than flve days prior to the

election?
Fourth. Becuase of the form of affidavit as set forth



2, Vr, alfred L. Rottman septenber ﬁ, 1,33.

in Seetion 10184 and the provisioms of Jeetion 10185, we
balieve that a voter must be within the State of iissouri
to cast his ballot, Iz this correet”

Fifth, vho is 'an officer authorized by law to administer
oaths' as provided by Seetion 101057"

Answering Paregrach rirst of your inquiry, Lews of vissouri 1933, page
219, fection 10101 provides as follows:

"See, 10181, Who may cast absentee bal lot, - iny perscn
being a duly qualified eleotor of the State of Wissouri, who
expects in the oourse cof his business or duties to be absent
from the county in which he is & qualified elector on the day
of holdinz any special, general or primary election at whieh
any presidential preference is indicated or any candidates
are chosen or eleeted, for any congressionsl, state, distriets,
eounty, town, e¢ity, village, precinet or judicial offices ar
et whigh gquestions of public pelicy are submitted, may wote
at such eleotions as hereinafter provided.”

It ia the opinion of the Attorney General thet "a bond issue propesition, and
a proposition coneerning the method of street widening essesanents” are
propositions & vote on which would be an “eleotion * * * at which questions
of publie poliey ere sulmitted™ within the meanin; of this statuth, and that
absentee voting would be sllowed under this statute for such election.

Answering Persgreph Seeond of your inquiry, it is the opinion of
the Attorney Gensral thet your understanding that "an elector absent from
the eity for any reason whatsoever, is entitled tv cast a ballot” is rot
gorreet for the following reasons:

seetion 10181 above quoted allows an eleetdr "who expects in the
gourse of his b.usiness or duties to be absent from the Ccunty” tc vote by
absentee ballot, Seetion 10183 of Lews of lissouri 1973, page 213, requires
the applicant for sn absentes ballot to make an affidavit as a part of which
affiant must rill in the following blanks:

"That my business or duties are — for
(employer) . -
of street, I the City of
, Btate of "

and Section 10184 of the seme Aot provides that an affidavit is to be made
by each sbsentee voter on the envelope ir which the sbeentee ballot is to
be mailed to the polls, &s a part of which affiant must rill in the following

blanks :

"That ny business and (employer) of
Street, in the City of and
state of , ané that in the courae
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of my business or duties I expect to be absent from the
seid county of uy residence, on the date of seid¢ eleetion,”

The above statutoery references to an absentee voter's suployer,
business and duties show a clear intention of the Lezisleture not to ellow
a person to voie by sbsentee dallot who has not some legitimate business
or duty whieh is responsible for his being outside of t.e coua'ty on election
day, Thus, if a voter would refuse to fill in the blanks of the affidavits
as above set cut, or if sueh blanks should be filled in in such & way as
to indicate that the prospective adsentee voter had no legitimmte tusiness
or duties wiich would e¢all him or had ealled him out of the ccunty for
election day, or Af such blenks were rfilled out with stetements whieh the
Judgee of election should know %o be untrue, thes the ballot should not
be issued or the vote counted, ss the case micht be,

seetion 10181 of nevised Stetutes Vissouri 1929 enacted as Laws
of ¥issouri 1313, page 323 and rejealed by Laws of Missouri 1933, pege 210
provided as followe:

*Sée. 10181, . ualified voters - sbsent - may vote- when,=

It skall be lawful for any employe of any railroad company,
traveling salesmen, student in sny college of 'the state,
state cfficer, or otber person, being = gualified eleetor

ef the gtete of :isscuri, who may, on the cecurrence of say
genersl or primery election be unavoid gbsent from the
eounty in which he resides and is a g ied elector therein,
because his duties, cecupation busines & him teo
be elsewhere w n the state on the dsy of such general or
prizery election, to vote for county, district and state
offigcers, members of the legislaturs, menbers of congress and
elsctors for the president and vige-president of the Unitved

“tates at nny__voun% Ealmt within the state of ui 1
where he way presen er thet purpose, on the day :
of said gmmI or pr_!);&ry eleetion, under the conditions end
regulations hereinafter preseribed,”

Admittedly, the omission in the new corresponding Section 10181 enacted in
19%3 of the words "unavoidably sbsent"aznd "requires” which were contained in
the repealed Seetion 10101 is significent, tut it will be chserved thst

the words "duties” and "business” are present in the new seetion, and un=- -
less the construction above submitted is correet these words, as well ss

tie previsions of the affidevits abowe set cut sre meaniuzless,

Therefore, it is the opimior of the Attorney Cenersl, as to Para-
graph %econd of your imguiry, that a ballot should be furnished to and the
vote ocounted of any perscon who ¢an meke out p prima-facie omse for his
legitimate absenece from the county in the course of his business or duties
cn the day of elaction, The word "prims-facie” is used because the words
“"business” end “duties” are rather vague and would not seenm %0 desand o
thorough investigation by the judges of slectiom ss te the exaet type of
business or duty which would guelify en elester as a proper sbsentee voter,
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but unless the comatruction herein sdopted is adopted they are wholly
moaninzless, .

Answering Peragreph Third of your imquiry, ceetiom 10182 of
lLags of )issouri 193, page 21U, provides ss follows:

“See. 10102, May apply for offiecisl ballot, - = iny
elector as defined in the foregoing section expecting %o

be absent from the eounty of his residence on the day*

of such eleetion may, not more tham thirty nor less than
five days prior to the date of such eleetion, make spplica-
tion in person, to the sounty elerk, or where existing,

to the board of eleetion comaissioners, or other officer

or officers charged with the duty of Turnishing ballots for
such eleesion in his voting precinmet, for sa cfficiel dallet
for saild preginet to be voted at such slsction.”

It is the opinion of the Attommey Jeneral thut the phrase "make applica-
tion in person” in such section would mot bs complied with by a request
by mail for an absentes ballot,

Answering Paragraph Tourth of your inguiry, 1t 1s believed that
az absentee voter nuast be within the state of igsouri to perticipate in
ar eleotion held therein, _

There has teer much judicisl dcudbt as t¢ the rizht of u legislature
t0 allow absentee voting in any furm, and absentee voting laws hsve deen
decleared invelid in the following oases:

®e iisht of Xleetors, 41 %. I, 118, 102 as1. 913 (1918);
Re Opiaion of Justices, 113 ﬁtl. 233 l!. !i. 1%21);
Bourland v, Hildreth, 26 cal
Ohese v, Willer, 41 Pe. 40

u&&sn

Cpindion of .rul.cu. 37 e
#e Uontested flection im Fifth ura, Atl, 199 (re) (1924);

Clark v. Nash, 192 Xy, 594, @34 5. %, 1 (1%321),

“he genersl rights of the legislature to proevide for abasentee voting
within the state was upheld in utreughen v, heyers, 260 ve., 500, 187 8. v, 1199
(1916) in whiek case the Supreme Court of Missowri upheld the elestion law
of 1913 (k. 5. Vo, 1929) Sectione 10181-10080) wiich was repealed ia 1933.
In that esse, the court said:

"It is pext urged by respondent that the aot violates that
part of section £, article J, of the Otate Cemstitution, whigh
reads ss follows:

‘ivery msle eitizen * * * possessing the fellewing gualifica-
tions shall be emtitled to vote at all electiens by the
pecple * * ¥ He shell have reaided in the county, eity or
town where he shall offer to vote at least sixty days lume-



5. Mr, Alfred L, Rottman september 22, 1933.

diately preceding the election,'

It is clear thet this section does not undsrteke the presoride
the manner in which = choiece shall be expresased, or a vote
east, or the ballots prepared, depesited or counted; but
zerely the gqualificstions of the voters. It is true, under
this provieion, a person ecan vote only in the plaee of his
residence, hut this constitutes no inhibition ageinst any
particulser method the legislature may provide to enable him

to so vete, The word 'vote' mesans suffrage, voige or cholece
of a person for or against a measure or the eleeticn of any
perscn to office, It 1o not synomymous with 'ballot' whieh is
merely the means or instrument by which the persca votes, or
rather expresses his choice or exercises his right of :E’rrm.
(Plery v, Hurst, 130 5, #. 566; state ex rel. v, slaisdell,
119 ¥, ¥, 360; state v, Custer, 66 1tl, 306; 0illespie v,
ralmer, 20 Wis, 544; Davie v. Brown, 34 5, &, 039).

Had this measure provided that such abseat voter could vete,
that is, could exercise a right of shoice for or azainst
matters relating to the plece where he did not reside, for
instance, candidgtes of a county or distriet other than that
of his residence, there would be no doubt of its invelldity;
but it does not sc undertake, The ret specifically provides
that the ballot shall not be deposited in the ballot box, nor
entered upon the poell book , tut that saue shell, under certain
safeguards end regulations, be transmitted to the clerk of the
sounty where t.e voier resides, and be there counted, The act
of legally votins, &8 the term is unierstocd in law, embodies
therizht to have the vote counted, This act does not undertake
to asuthorize a person to vote in & plage other than thet of his
residexce, but merely provides a system or method-through which
he may vote in the plage of his reaidence.”

In the case Just quoted, the lanyusge seems applicable equally to
an absentee voting law whieh might allow voting bty one cutside the state,
but such a law was not before the court for the absentee voters' law of
1913 4id not provide for votes to be ocast at any other place than a “voting
precinet within the state of Vissouri.” (2, 5. Mo. 1929, see. 101381).

However, in 1924 an smendsent to the Comstitution of Jissouri was
adopted such smendment being Seetion 9 of irticle VIII, which provides as
follows:

"walified eleotors absent frosm the state on military or
haval serviee shall, and guslified electors absent from their
counties but within the state may, bde enabled by law to vote
at genersl or special elections."

Yo cases have been decided construing this constititional provision, but it
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. 18 the opinien of the Attoamey ‘eneral that the use of the phrese “"within
the stase” by implication, especially in view of the sase of Jtraughsn v,
Vayasrs thove clted would put 4% beyond the power of the Legislature to
ellow votars cutside of the state on eleotion day or at the tias of exe-
euting their ballots to vote, and tint therefore the forns of affidavit
provided for iz Lews of 133%, page 218, “eetions 10184 and 10185 would
net be materisl, and that a voter muat be within the stete of iissouri
on the day of e¢lection to vote,

Answering Faragreph Fifth of your inguiry She phrase "an officer
suthorized by lawm to administer ceths i» this state” contmined in Seetion
10105 of Laws of visscuri 1933, paze 218 1= referabdle to ', . ke, 1923,
Jeotion 172U, which provides sas follows:

"see, 1720, urficers authorized to sdminister oceths,.-
Yveary court and judge, justice and clerk thereof, end all
Justices of the peses, 2hall respectively have sno:u 0
admninister caihs aud affivnstions %o witnesses olhers
coneerning sny thing or proceeding depending befere theu,
respectively, and to sdminister cathe and taike affidavits
and depcsitions within their respective jurisdiotions, in
ell osaes where osthz and affirmations are rejuired by law
%o bw tsken,”

end also thet such oath eocnld be administered By a ‘otary Publie under o=
vised dtetutes of vissouri 1929, “estiom 11730.

APPRCYED)

ATTOHINY OF T ERALe



