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Dear I:r . Ross: 

This Department a cknoTiledges receipt of your letter 
dated !'arch 8 , 1933 , as follows : 

1'I wish you would please give me your inter­
pretation of that part of Section 82?5 , :l . s . ;~issouri 
1929 , which reads as follows : 

******: o person shall take , capture or 'I<: i l l , · rhcn 
taken from the wa ters of this state , in any 
one day , more than twenty rock bass ( goggle­
eye) , ten bass of all otl1er specie , ten trout, 
fifteen crappie , five jack salmon or pike , 
fifteen white perch , ten channel cat , or a 
total of twenty- five game fish , the possession 
of more than the number of the fish herein 
sta ted shall be prima f ac ie evidence of t he 
violati on of this section. ***** 
I desire your o~inion as to just what is the 
possession limit on game fish . 

Please inform me in your opinion whether or 
not a person , w~o ha s in his possession forty- five 
crappie and nho furnishes aff i davit that he has 
been f ishing for a period of three or more days , 
is cuilty of violat inG this section of the law. " 

Sec tion 8224 Revised St atutes :.:issouri , 1929 , declares 
t ha t t he ownersh i p of fi sh not held by priva te ownership is in the 
State of l:issouri and that no fish shall be caught or taken i n an:r 
manner , at any time , or had in possession except the per son so 
ca tching and takir .. f s ame in possess ion shall consent title of such 
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fish be and remain in the State of :.issour i , for the purpose of 
regulating and controlling t he use and d isposi t ion of sace after 
the sane are caufht or taken . The section further providin€ t~at 
the ca tching or t aking of fish at any ti e or in any manner, saall 
be deemed a c onsent of t he person taking or cat chinf same that 
t he title to the fish s hall be and remain in the State , f or t he 
purpose of regul ating t~1e use and disposition of same and the 
possess ion t~ereof shall be consen t to such title in the St a te . 

Section 824? prohibits the possessi on by any :person 
of fish during the closed season thereon prescribed by law and 
making such possession a misdemeanor . 

Section 8248 provides it shall be unlawful for any 
person after the passage of t he section , to fish in t his state 
without first obtaining a license per~~ittine him or her to do so 
and such license s hall authorize t ~e person nar~d thereon to fish 
during the ca lendar yea r of its issue and subject to the regulations 
and res trictions a s provided by l aw. Fishin,... i n pr ivately ovmed 
l akes or ponds where a fee is charged for the privi lege of fishin·~ , 
is exer.tp ted and likewise certa in exemptions are made in Sec tion 82o4 . 

SectionS8249 to 8253 , inclusive , cover t he 
application for and issuance of licenses to non re sidents of t~e State . 

Section 8254 provides for t he issuance of county and 
state fishing licenses . County r esident licenses s hall entitle the 
holder to f ish in t he county wherein such license is issued and also 
in any county adjoininL the issuing cow1ty. St ate resident licenses 
ent itle t he hol ders thereof to fish in all counties i n the St a te of 
r.: issouri . \.ny person who has been a bona fi de resident of t his state 
for six months l ast past may secure a license for himself or herself, 
by filing an affidavit with t he county cler l<: or t'1e license c ol lec tor 
of t e City of St . Louis , makinc certain s ..,atements and g iving cer tain 
informati on , 'Whereupon a license to fish in the count~ wJ.1ere the 
a pplican t reside s a11d any co1..mty adjoir inc- t•1e sa1 e , s ':all be issued , 
it beinr provided t hat t~1e section sht ll not appl~ to owners and 
tenants of farr. lands used exclusively !'or agr icul turo.l purposes and 
members of their f amilies under ti,.e age of t11enty- one years who 
are entitled to fish on their own and leased i ands ~ithout obtaining 
a license so to do , it being further provided in t~e section t hat 
no female or .~inor 11ho are res ident ci t izens or this state shall be 
reauired to ta':e out a fishin'- license and it be inc furt:.er provided 
t :.at no person s hall 'ue required to tc..:ce out a fishin[ license to fish 
in t'~e water in the 1oundaries of t;_e county in ~·1hich he res ides , 
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section 
it being further provided ~..,ha t t',cA sha~l not be so construed 
as to permit a person to fish in any county other th~n t1at in which 
he resides w~thout first takinr out fishing license . 

Section 8257 re c:_uires every person holding a fis1ine 
license in this state to uresent the sar:1e for insT.lectior. 'uy t'1e 
fish and [.a! .. e cor..r ... issioner or an7" of !:is deputies· or a:rry s~erifi', 
morshal or constable , mal(ing a rcf'us::l so to do e. . isdcne::no • 

~ection 8253 provides u. penalty for fis~ir:~ in this 
state without at the ti .e beinr in possession of a license duly 
issued to such person and coverine the period of time in which 
such fishinG is done . 

You have correctly set out in ~Tour letter tlle oatcrial 
part so far as your inc_uiry is concerned. , of 3ection 8275 .Revised 
...>ta tutes :.:issouri , 1929 . 

Section 8224 first r_uo te t: frot:: is only declaratory 
of the cor.1..10n law a s to the ounership of fish in the wot3rs of t'te 
state . The onners'1ip being in the State , the rir-ht to fish beconcs 
a privilece Tihich t 1l.e S tate may withhold fro .• ~ its citizens or c:rant 
upon such terms and conditions as to the State , :...ctir.c through its 
Legislature , may see.1 proper and vri se ir. the )rotec tion of the wild 
life o~ t~1e st~te . :hc.t t e Le::-isl!:..ture has unu.ert_::en to :..o , so 
far as ~ish 3re con~erned ~y means of sections o~ t~c statutes 
above referred to in t" is opi~ion . 

The protection ordinaril:T afford.cd b7· t!'le -Jonsti tution 
of the State acai1 st unres.nonc.. ble seo.rch c.i:d seizure , as ';'Tell as t t 
a defendant in a crininal c ase is entitled to ··,e co .frorted uith t'1e 
VTi tnesses against him , do not ap l; ir tr..e crforce 011t of the law·s , 
rules and re[ulations with rc~"rCPCe to the pr otection of birds, 
f i s h and gaoe . In other words , upon the ac ceptance of a license 
fro·· "';':a .: ·c~ te to tc. :e and keep its property tl1e license agrees to 
beco::e a:-1en~bl0 to t he rules :::r.d regulatior..s laid do·.;r -.~y t-...,e Jtate . 
. 7i t'.out ir~vestic~~~,.:.on :i. t would ordir::.rlly occur to one Vii t!1 
knowledge o~ the Constitution of t~c 3tate -h· rules of evi~ence, 
t'1c.t t'-:at :::crt of .... ec"Z.ion 827~ ma~:irr· the possession of :'ish pri a 
facie evidence of' t:1e viola t ior of t:.e .:;ection ·,1ould vi ole. te the 
constitutions.} ri: ts of t~-e defend:.nt ir~ that he is in c. rm~' 
producine evidc11ce c.cc..i.nst himself und Lc.y "be · r:. a we.~ convicted 
vrithout beir.f confronted with t'1e witnesses t..gaj.Lst 1,i,, . Ho"t'Iever , 
if the perso11 ·.)cine prosecuted is the bolder of r Jicense issued 
by t'.e State and ·.1e assu.-:e you refer to t"..z.t c>c.rc.ctor of case 
:r.. your lette:~ , ten s t ch constitutiom .. l :privileres h~ve been wc...ived 
by t.e ECCeptance of t" e license . ~~ 1~~ Oft" is St~te :n 
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t he above re[;t..rd is stc. ted "c~- t':e 3upre, e Jocr-t of ::issouri , en b ... m c , 
in Stote v . Bennett , 285 s . 71 . tO , and on pure ~3 , '.'Tiwre the court 
quoted with arprova l the fo llowirc : 

":8ifhts in rrivato property 1:1ust , to a re som.ble 
extent , y ield to the public nolfare . Th e 
protection o•' se...~e is a nublic adva.ntase , to ·1hic':1 
private intJrests r.1c.:- be .. 1atie to yield. to sor.e 
extent . :'l1e Le fislature mc.:.:r enact a reoson:::..ble 
r ecul ation to prev Jnt an easy evasior of t...._~e law 
and a defeat of it.;; purrose to 1r otect end ~re3erve 
cc..ne , and in doing tha t it may nako it unl~rrfu.l 
for any person to have in his posses sion the carcass 
of a deer , "l. icl: .:oes not ~:ave on ::. t ;;:·.e .natur~ l evidences 
of its sex , w~et~er t:~ deer u~s a nild or~ domstica.te~ 
one , and the eame o.nd fish lm1 of 1905 does t 111 t and 
is va lid in that respect'' • 

: .. r..d fu.rt'1er on the so.m.e pa(:;e .... nd on pat;e 43 s a i d : 

"The defendapt cc.nnot play f:::..st and loose , th t 
by accept inc: a hunter ' s license and exerc isinr: 
the privilege under the restrictions and 
li'1i tations of t:.e statute , one of TI'-lic·- \7&s his 
duty to subni t to t 1.e insrec tion lllld c o··11 t of 
t he qu&il in h is possession by t~n earre ~arden , 
he waived t'1e consti tuti onc..l riehts invo:<:ed so 
far a s an~licable to t~e fa c ts i n thi s c"se . 

In Di az v . United 3tates , 223 u. s . 442 , ~s2 , 
32 S . Ct . 250 , 252 ( 5 6 L . ~d . 500 , 'nn . Cas . l913C , 1138 ) , 
in consider in .... the c:ues tion of t~e right of t!1e 
accu s ed to be confronte.l by e. 'ITi tness acainst hi.1 , 
the c ourt s aid : 

The view t"lat this richt may be Ymived also 
wa s r ecocnized by ~~i s court in ReJ~olds v . United 
States , 98 ~ . s . 145 , 148 , ( 25 L . Ed . 244 ) , 
where testimony given on a first trial was ~eld 
admissible or. e. second , even acainst a tir.\ely 
objection , be cause t'1e iTi tness was [',bsent by t''..e 
wroncful act of the accused . " 

Under Section 8275 any person entitled to f~sh ay 
for instance catch 20 rock bass and 5 jack s~lmon in one d3y , 
or for instance he i s ent_tled to catc h 1~ ·."~ite nerc:1 and 10 
channel cat in one dey , but .:.n 1 o ever.. t ca.C' sue:: per sor catch r:o~e 
than a total of 25 gar..e fish in ar-y one dey , the t is a per sun 
might catch 5 r ock bass , 5 trout , 5 cr appie , 5 jacl<: s almon and 
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5 white perch. 

If a person is apprehended and ha s in 1is possession 
more than 25 of the fish desi f,nated as ceu'"lle fish by Sec t i on 8275 . 
then a char ge should be filed Cf inst such person before an officer 
having jurisdiction thereof and proof th~ t such persor. was in 
possession of 25 g~me fish at u ti e certain is sufficient evidence 
upon \7hich a ccnviction ma;'.r be sust<3 ined . :'he defendant , however , 
would have t he rir~t to me~e proof t~at he did not catch all of 
the 25 fish in one day , then it would become a question for t:.e 
jury to pass on . If the jur y thou"ht he did catch all the fish 
on t he same day they would f:..nd h · cuil t y , i f they did not t r1ey 
would find him not QUilty . 

Under no cirC' 1 "1st nces s hould y"'ur De partment acce pt 
such an affidavit as you re:er to in your letter , as that permits 
the person i n ~ossession of ~1e fish without a heqrinr. ~r.d Tiit~out 
t he St ate havinc a right to present its evidence, to a cct it hi~self 
of any qrongsoin- . In s uch a ca se as you refer to aL affidavit 
s hould have been f iled before a Ju stice of the Ieace of the 
proper district, char g ing t he person with a v i ola tion of t :1e !aw 
and t he person shoulc have · een arrested and brourh t into court 
and tried , but in no· event should any deputy of yours or other 
officer have a ri~ht to pass upon the guilt or innocence of the 
party and upon an affidavit furnished by the person suspected of 
violating t he law. 

In wha t we have thus fer s aid we have had in mind 
persons Tiho were recuired to have and who wer e in possession of 
fishing licences , however , we do not went to ba understood as 
implying t ha t a person LOt required to procure a license to fish 
co~ld viola te the provisions of Sec tion 8275 . 

rer y truly yours , 

:1 . C. Bu70RJ , 
... ~ s sistant Attorney General 

Attorney Genera l . 

7/CB : LC 


