TAXATIONt--Operative dates of Sections 9969 and 9962 as con-
tained in Senate Bill 94, respecting penalties.
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Honorable M;‘l. Rieger |
Prosecuting Attorney :

Kirksville, Missouri
Dear Sir:

We aoknowl regeipt of your request f
wuum-an:o?mr?@nmuro{u'l

"Does Semate Bill No. 80, which
at page 423 8. A. No. 1933 e 41

compensa
back taxes, portions of which read ax followst

*Sec. 9969. FEES AND COMPENSATION,——Pees
shall be allowved for services rendered
under the gions of this article as

follows: To the collector,* * * * four
per cent. on all sume collected;® * * *.°

The change with which we are here concerned which wam made in
the foregoing section whem re-enaoted as & part of Semate Bill
94 was the change of "four per cent" to "two per cemt.”.

Senate Bill 94 contained no emergency oclause, and accordingly
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was not effective umtil July 24, 1933,

Without gquestion, Senate Bill 80 is ?m‘uvo as to
*penalties, interest and costs" acoruing under Semate Bill 34,
28 well as under the law prior thereto. BSemate Bill 80 was
passed by the General Assembly and approved by the Govermor
subseguent to Semate Bill 94, and by all rules of construction,
would take precedence over the latiten. This is oconclusive in

visw of the statement Hays in the case of State ex
rel. v. Koeln 61 8, w.ﬁam 1. ¢« 788, which reads as

follows:

“Ho. 80 is a valid and pressntly effeot-
ive and operative temporary law and effect-
ually, during the limited period of its
wm‘m, suspends the effectiveness and
operation of Nos. 110 and 115, and alse
suspends, during the same period and by
negessary implication, statutory pro-
visions contained in said chapter on tax-
ation as are in conflict with No. 80, and
Soompatsttion of Ihe respenisnt Jor.
compensation o res or
any and all bis services rendered and %o
be rendered dur sald period incident to
back o}r delinquent taxes or the ecocllection

Having concluded that both laws are subject to Senabe Bill 80,
we are left to determime under which Section 99€9 the colleoter

is entitled to be compensated.

Respecting the status of the 4% commiszion after the
repeal of the sections providing therefor, we turn to artiocle
3 of chapter 4, here we find a nusber of sectione as to the
effect to bDe givan laws after thelir repeal. We quote portions

of Sectiom 681, referring to fines, pepaltics, and forfeitures;

"Sec. 8681, REPEAL OF LAW NOT TO AFFXCT
PUNISHMENT FOR OFFENSE COMMITTED WHILE
IN FORCE.=* * * *no fine, pemalty or
:ﬁﬁ“m:um ngoﬂ i ::nu b:m
any - sion
repealed, shall be affected by such re-
gul;httw*"motm
ines, penalties and forfeitures, shall
be had, in all respeots, as if the pro-
visions had resained in force.”
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Therefore, any penalty incurred under the old
Secfion 9969 pnum o July 24th, would be umeffected
such repeal. If the additional commission due the coll
for the collection of bagk taxes is a pemalty, and was incurred
to July 24th, 1t is uneffected by the of Section
« Under the unanimous authority in this » the col-
lector's commiesion for back tax collections has bul deter-
mined to be & penalty. We quote from the opinion of Judge Haye
in the ocase of Btate ex rel. v. Koeln supra, 1. c. 763,

% » » by statutory classification the
respondent's '‘commission' of 2 per oems.
u delinguent taxes collected is 'pennlty’
the relator, required to be
e t: the tax bill :ad rnmu t:’-
¥ paying such tax 'as a
tg:'m manner as other p.n!t-t:-l are
lenoctad and enforoed.'
rnotul of the relator is by the statute
section 8835) roqu ed to be accounted
for by the respondent along with the in-
terest penalty of 1 cent. per
by section 4, np- y
It follows that as tu.l in the ‘lptﬂ
on taxation in the Revised Statutes the
uprmun ‘commissions,' 'interest,’
‘fees,' and 'cotte' are mludod u the
generic term 'pemalty.'.* -

If the o-lul.nummr
as of the date it was * within the meaning

m nl accordingly is not drmod by the repeal. This precise
rutummuudoi our Supreme Court in the case of
tate ex rel. v. Fendorxf, 8. W. 787 1. ¢. 788 ot seq. Ve
quote from the opinion as follows:

"there is but one question for decision
in this case and that is: At what time
does the colleotor of revenue become
entitled to the fee of 4 per centum
under the provisions of section 12959."

Section 12969 of the 1919 Revision is Section 9969 of the 1929
Revision. The iseue, &8 above set out, arose whemn a colleotor
muundotmﬁpmnyudnstnndm

taxes paid in February. As the Back Tax book had mot been made

Mr

1933, it attaches
of
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up, the taxpayer took the position that the collector was not
entitled to the added compensation for the collection of the
um#:nm. ¥e cuote further from the above opinion om
page 789.

"Beginning with Jamuary le$, the collector
has the duty of collecting this venalty,
which is in the nature of an addisi tax,
and of computing, apportioning, and account-
ing for the same. This section (12908)
fixing this penaity of 1 per centum per month
is a part of article 8, but it specifically
postpones the duty of ooTthg. collecting
mwhgefh until after January lst,
and sections 13938 and 18932 (both im artiocle
®) fix Jamuary lst as the date of delinquency
when this pemalty acorues, and places the
duty on the collector to enforce the 1i
thereof.”

en

"It seems clear that the collection of the
enalty provided for by section 13906, after
anuery lst, is the enforcement of the liem
of the state made the duty of the collector

by sections 12938 and 13932, end that this
duty begins om let end entails labor

on the part of the eollector prior to the
first Monday in Harch, whioh would be & ser-

vice within the meoning of section 12959.*

“The collector was entitled to his fee of

4 per centwm in this case, as we construe
;hcnﬂ:zto, vhich acerued to him #m Jamuary
.m‘i

Under the above ruling, there cen be no doudt but that the 4%
collector's commiseion attaches as a penalty on ¢
delinqueney of the tax, to-wit: Jamuary lst.

As the penalty commiseion of 4% due the collector was
mummuuumm—-m:nuuum
to the 24th day of July, 1933, 1% is the on of this ce,
that in computing the colleotor's commission
made during August, Section 9969 as contained in the 1929 Revisiom
should be used, giving due effeoct to Sgnate Bill 80.
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We shall now consider your second inquiry, to-wit,

"Does Section 9952 8. A. Mo. 1933, whieh

prman a limit of an taxes more than
{ ear in douam take otrcot

July 36th 1833, and tpnly durlnt

mainder of this year, or dul

operative én Jamuary 1, 1934."

It hes been the custom of County Colleetors to charge and

sollect 1% mth on delinguent taxes under the visions
of ncueu s portions of read us runm:m

"Sec. 9814. PENALTY FOR FAILURE TC PAY

TAXES sm=If any er shall fail or

neglect to pay collector his taxes

at the time and place required by such
notices, then it shall be the duty of
e s g
anuary then collesc
and sccount for, as oths:’mu. an ad-
ditima.l tax. as penalty, af

al). tuu coliected
e S e T s o v,

ditional tax ox pomlt a fractional
part of a mth shall .o counted as &

whole month.*
month penalty is due monthly monthly.
P‘il not assessed at m’mh m 'but liability atw
monthly for the 1 delinquency ht agcrues monthly, and

ne more., On July 24, 1833, the total g incurred or acorued
m sevem months a$ i month. iabil 1ity attached for the
t of mdltiml sum whnttoevu. Eo obligation{on

Bﬁ rested upon the itaxpayer %o pay any additional

No penalty, other than the 1% above referred te,
ﬂving been incurr Section 668l hereinbefore referred to is
inapplicable., Penalties not incurred by July 34, 1933 can no
longer be collecoted under the prior law except as is consistent
with Semate Bill 84. It is evident that Senate Bill 94 modified
and changed the interest pemalty due on delinguent taxes. Sgction
9949 as contained in Senate Bill 94, Laws of lﬂnmt 1933, page

435, et seq. reads in pars.

*"Sec. 9948, SHALL COLLECT BACK TAXES .-
The collectors of the respective counties
and the collectors of such cities,” * * *
ghall procesd to collect the taxes con-
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tained in such ‘back tax book'* * * ¢,
and any person interested in u the
owner of any tract of land®* * * *may
redeem such tract of land®* * * *by
paying to the proper eollector the
amount of the original taxes,* * * ¢
together with interest on the same from
the day upon which said tax first became
delinguent .t the rate specified in
cection 9853.%

This requires collectors to rm to colleot the delinguent
taxes plus interest at the rate ified in Section
9983". The pertinen parta of Seetion 9952 reade as follows:

#e » + »_Aif texes are pald on land or
lots doﬂnqu.t for the pree year

at any time prior to sale ther as in
this aot provided, the per centum of pen-
alty added shall no% exceed omne per centum
per month or fractionmal thereof or
ten per centum ammuelly.* * * %%,

Thies seotion definitely limits the amoumt of penalsy for
year %o , and to that extent modified the laws as exist

fore the effective date of Senate Bill 94.

In view of the foregoing, it is the opinion o
office that the limitation contnined in the above mt ons
the maximm amount of ty Anterest vhich may be

upon
lected for anyone year's delinquemecy is operative on the effeot-
ive date of Sgnate Bill 94, and that the maxismm amount of in-

terest that may be charged during 1938 en 1833 delinouent taxss
;zlm the colleotion of such pemalty being subject to Benate

2§
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¢

Respeotfully submitted

HARRY G« WALTNER, Jr.
Assistant Attorney Gemeral

APPROVED:

ROY MeKITTRIOK

Attorney Gemerxal.




