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L1ab111ty or count7 Trea.urer on of t1c1al bond 
where no depositary bond g1v.n. 
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Hon. L. D. Bice 
Prosecuting Attorne.r 
linton Count7 
Neoaho , i aaour1 

ce ar • Rtcea 

Th1a Depart nt ia 1n r ecei pt ot your lett r ot Auguat 
4t h, lQSS• with reque at tor opinion, which lettor 1a as tollo at 

•~~r . John · • Fr ar ka, County Treasurer ot 
Bewton Count7, n aaour1, has aaked me to 
obtain t'ro 7ou an op1Dion on cet-t a1n 
matters relotive t o hie ottlce. 

Attached hereto 70u will find 1b1t "A• 
which ie an order ot t~ County Court ot 
Wewton County, M1 aeour1 aceepting b1da tor 
depoaitoriee tor count7 tuft, a, .. d. on the 
Srd d y ot y , 19&&. t tter tb1a or der 
waa .. de and ent ed or record Clepoa1tGrJ 
bond a were ma~ bJ the 11-anby iner • Bank 
ot anb7, 1Uaaour1 coyering one-tenth ot 
the tunde, and b7 the St a te Bank ot b7 
ot Granby, leaouri , covering one- tenth . 

The P1rat ttat1onal Bmk ot Beoaho, tisaour1• 
which received tour-ten~• ot the deposita, 
and the Ba k or eoaho ot eoabo, 111aaour1 
which received tour-tent ha or the 4epoa1ta 
have tailed to .. ko depoaltar7 boDda aa 
provided in t hja covrt order, and alao aa 
provided by tho at tutea. The two banka 1D 
~eoabo give •• their reason tor not .,. k1ng 
t h is bond t hat the e bers or their Board. 
ot Directors will not a1p the bond aDd the7 
ca""not a.tror d to get a auretJ colll)8ny '• boD4 
covering theae deposita. 



Hon. 'r . D. n t oe Auguat 14, 1938. 

The lew Yor k Caaualt7 Compan7 wit h orttcea 
1n lan,.aa 01t7, iaaOUJ'l, de the bond tor 
Br . John " . Franke, Count7 Treasurer. Tb1a 
bonding compan7 1 e now 1na1ating tba t • 
Pranka compel t he Count7 Court ot • ..ton 
Count7 t o require the two b anka 1n eoaho 
to turn1ab b<md. The Co t7 Court retuaea 
to take AftJ act i on in the -tter tor the 
reaaon that tbeJ eq the7 co Jld not s et a 
depoaitor, Sn an,- .part or- aoutbweet 1aaour1 
t hat would agee to turn1eb bond~ oneS tor 
that reason and tor the r e aon tbat t~ 
regard t he two banka here aa being abaolutel7 
eol•ent t he7 rotuee to do "'J"thing 111 the 
•tt ... 

'I'M Count7 'l'reaaurer wanta a op1n1oa •• to 
whether be or hie n:Petf7 would lHt liable 1t 
he tol\owe inetructio~• ot the Coun~ Court 
and depoaita the mone7 1D the t wo banka 1D 

eoaho •• ordered, &Dd t he banka ehould tall 
and t he deposita be lo t. 

Alao, what etepa can oe taken t o require tbe 
Count7 Court to eec e banda t'POm tbeae two 
depoaitorlea. 

Bo baa been ady1aed t hat the .uret7 co~n7 
1a onl7 liable t or h1a personal 1ntesr1t7• 
and 1t' be 4epoe1ta tho moDtJ 1n the banlra 
4eaigDated b7 tbe Count7 Co t, i t relSeyea 
hie and bla suret7 tro~ aDJ 11ab111tJ tor loea 
by r eason ot' the bank a • t a nure. !he auret, 
conroaftJ' ee to t ake a d1tterOJ'lt •1 ot the 
-tter. • 

You do not atato in ;your letter but we •• u.e tbat the 
wount7 court proceeded regul~l7 UDde~ Seet 1one 12184, 1218~ and 
12185. a. s. 1920, in reg r d to the ad.artlaing tor bide tor the 
co mt;y tunde and the oom1ng ot tbe b1da . and the court tollowe4 
the atahtee i n eyer, partloulu up to tbe g1Y1D8 of the de-poe-
1tor, bond by the bank •• proY1ded b7 ~action 12187. 

o eet out Seotjona 12187 an4 121G8, R. ~ . 1Q29, toP the 
reaaon t hat ta1d aect1one are dlrec\17 1nvo1Yed 1n Jour particular 
queat 1on. that 1e, tbe 11ab111t7 of the count7 t~ea.ar .. , or h1a 
euretiea, 1n the eyent no depoait oJ-7 bond ! e s1•m by t he banlr 
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and the treasurer tollowa the 1natruot1ona ot t he coUDt7 court 
and depoa1ta the mone7 1D the two banka 1ft eoaho, and the 
banka abould tail and tho depoe1te be loet. 

recti on 12187 R. S . 1929 , prov i dea •• tollowa r 

• aoHD VF DEPOS ITARY.-• !thin ten dap 
after the aelect1on ot depoe1tar1ea, 1t 
ehal l be the duty or each eucceaat 
biddeX' to execute a bond pa7able to tba 
count 7 , to be ap.,roved bJ tbe oount7 
court, and filed 1D tbe ott1oe ot the 
olerk thereot, w1th not leaa than t1ve 
aolvent auret iea, who eball own unencum­
bered real e t te ia t b1a etate or •• 
sreat value aa the amount or aa14 bond, 
or w1t h a auret7 or t ruet OOJIIMID7 author• 
1&ed b7 t he lawa ot tb1a atate t o execute 
bonae aa nr•v• ov1ded, that the court 
•1 aecept 1n lito of real eetate aa aec­

ur1Q bonde of the 1te4 St atee cr ot the 
etate of =1aeour1, which ca1d bonda aball 
be c1e oa1ted •• the court •7 direct; the 
penalty o~ • acb 4epoa1 t a17 '• bOlld to be 
not lese thau cuob proportion ot the total 
annual revenue of ea14 count7 tor the Je&t-a 
tor which auoh bond 1a 61Tcn ae the .ua ot 
the part or parte of the funds awarded to 
euCb b i dder eel eoted reapeot1velJ beare to 
the whole n~b r ot aa14 Darta tbe amount 
or the bond to be t1xe4 b7 the court. an4 
ea1d bond eball be cond1t1cned tor the 
f'althtul pertwmanoe ot all tbe 4ut1ea 
and obl1 at1o~a dovolv1ng b7 law upon aa14 
tiopoa1tU7 anct tor the &JllleDt upon preaen­
tation ot all chooke drawn upon said ~eooe-
1tary b7 the prope~ ott1cere ot said oount7 
or &D7 townabip whenever any Iunde ahall 
be 1n said depoalt: r y , a~ tbat all 1nt6r eet 
will be paid prof1Z!)t11• and that all aa14 
t"unde ahall be ta1thtU117 kept and accolnlte4 
tor aecordtna t o lawJ and f'or a breach ot 
aa14 bond t~e count7 or an7 aebool diatr1ot 
or towneh 1 ot ea1d oount7 or an,. peraon 
i n jured ma;y ma'ntatn aa. ac,1oa 1n the Dt.'De 
ot the oount7. to the uae ot the coapla1nallt. • 
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Section 12198 R. s . 1929 . provide e tollo.at 

"COT:IfM'Y T RY.'J SUR f'Yr:MP'f' FRO LIABIL!TV, 
B !1 . -- e co- nt1 treasurer :"l&ll not be 

re1ponoibl t or any loa ot t he eount1 
tunde through the negligence or ta'ilure 
ot an7 deposit .,.,, but nothing 1n th1a 
article shall relea e o 1d treasurer 
rrom any 1011 r esulting fro~ an, offic ial 
~isoonduet on h i e p rt, or t£om reanon1 • 
b111t,J tor th• tuntla of tlie coun z, .-:;t"~".:aa 
n denoaltii'r% 8 11 brJeoTO'Ctid n"d .t!l! 
? vnds denoalted therein, or for-anJ!iii• 

ppr oprl t 1on or auch f de 1n an7 manner 
b y h11l •• 

In the ca e of Glase •· ~h rd, 5f s. • (24) 726 1 . o . 
'728, it 1 aids 

"It 1 well eettl d that a public ott1cer 
1a an insurer of publ1e tunda w ieh h 
hao 1awtullr reoe1ved, unlae the l egis• 
lature ba pro 1ded otherw1 •·" 

Aa was atd b7 the Supre • Court in the eaae ot City ot 
&7ette • · Silv.,, 290 s. • 1019 1 . e . 1021: 

· ~ * The general rule, 1ch 1e th rule 
1n th1a a t te, 'a th t on or tbe &Jt1ee 
ot a public ort1cer 1netrueted wit h public 

one7 1a to keep aooh tuDde aare11, and 
t~at 4utJ et be parto~ d at the peril 
ot auch ot.rtcer. 'rhus, 1n err ct, be 1a 
an 1naurer ot p\1bl1c f\111da lawtullJ 1n bla 
poeaeaeton. 5helton •· . tate, 5~ Ind . 331, 
21 I. • Pep. 197J Thomoeen • · Count7, 6~ ob. 
777, 89 I . • ~~ 57 L. R. A. 303. Be 1a 
therefore liable tor loaaea whlcb occur eve 
without bio t ault • • belton • · ~tate, aupra. 
Tbia tand&Dd or 11ab111t7 1a botto d a 
public pol1CJ • Un1Yere1tJ C!t7 v. Schall, 
275 • 687, 205 a. • · &~1 . 

In the laat ca e c1te41 OUJ' Supreme Court, 
apeak1na through Blair, P . 3 • • atJplS.e4 tb1a 
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g neral ~~le t o a e1t7 treaeurer , 1nto wboee 
he.nda th gen r a l t de ot the e1t¥ b d 

eed, f1nd1n t bat t e yor a d alderm.m 
d CUP oted th r~~ 'D laoed to the c~ecllt 

or the e t ty treaau.rel'" 1n a c t 1n tru.et ooa­
P&DJ'• lch lat~Jr tail d . lf'ho treaaurer dte4, 
and tbe it wa 1nst1tute4 aa 1net t ho a4a1D1e• 
trator or h1a eatate. The eata t wae held 
liable under t e 8«1 Y-al bond, notw1thatan41DC 
t h ract that tbe t me. .. bad been ao de oalted 
1n the truet co ny at t e d1rect ion ot tbe 
bo r4 ot l de en. " 

Jn the cs e ot erasg City ~p o1al Road D1atrlct v . Johnson, 
20 s. • (2d) 29 1. o . 24, 66 • L. n. 106Z, t he 1eaour1 Supr ... 
Court 1n th1a leading c ae aalda 

0Tbe r u ling 1n the T~iv r it7 C1t7 Caa waa 
de 1n reeogn! t !on ot the rule follow d tD 

th1e , t ote, and s er lly followed th t tba 
11 bll lt.J of the t r aurer of a publ1e ocr• 
poration for it t unds coa1ng into h1 banda 
1 ab ol ute. ~ t t es rel . • · Pow 11 , 67 • 
~6; 29 • P.~ . 612J , tate ex r el . v. re 
74 • •ts; fl h • ep. 3221 countJ at ~ok• 
lenburs v . Bealea, 111 Va. 691. &g • • • 10S2• 
L. R. A •• (•. s .) 286. ~he rule !a one toun4-
&d upon eone~er~t1ona ot ubllc _polic7 . • 

In the ca • o r vert on ' Pec1ol o d Di atr lct v . Bank ot 
~erton, 5& s. • ~5 1 . c . Ss&, th !upre e Court atated a 

"In aelecttns a count~ deposito~ the ate a 
maJ be all regular up to t he ~x,..eu,1on ot a 
bond 'b7 the depoe 1 tor7 and tt.n U the bond 
g1YeD Aoea not aubetantlall7 coapl7 w!t~ tba 
requirements ot tbe atatute. t he depoaltor,J 

eleoted la not t he l egal depoa1tor1 . • 

In the caae ot HuntaY1lle 'fruet Compa!Q' v . oel, 12 
(2d) 761 1. o. 764, the ~upre e Court aa14t 

• Aa heretofore stated, all oount7 t unda are 
r equired by ln to be depoalted 1n a count7 

• • 
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de~oe1tor,r . The of t 1oere or the count7 
char ed 1 th duties rel &ting to the d poelt 
of auch funde tor e rc eeping •e agents 
'Jf 11na.1te0. powers. m1 as at:.ch t he y have no 
author1t ;y w d po lt th.o e public monsye wltb 

other than a couney dopoai tory. ow a 
or trust co pany do o not beco countJ' 

uopuaitory orel bJ b•1ng dcalgnatod aa suoh 
1n en order or the covnt7 court~ 1t must 
qual1f7 ftB a d poa1tory b7 g1Ying the aecur1t.J 
pro erlbe- b7 aeet1on 9585 . It. thoretore, 
th tru t eo d not so qualified on J • 
27, 1927. the deposit of th~ county tunda with 
1t a unlawful; a i t. in rec ft1v1ng s uch 
funds un1er ' ~olor or baing. co~t7 depoeltoP7, 
wron~tUlly obtained a eaalon ~r tb • Tba 
count7 mone7e eo obta1nod thereupon became, 
1n tbe bande Of the truct CODq)fU11• 8 tru,at t\m4 
by ope t 1ar.. c r l~w . '!bcoe t undo entered into • 
boca"JB co'"'~1ngled 1t h , and t o tbat extent 

\1.6 ent , tbe truat cocpanJ ' o a het a aa a 
w'"lll e . uch assota ay therefor e be 1 pr oaeed 
w1 t h the trust to the ext nt or t he fund a eo 
r.rcnafullJ obta1nod ~ commingl ed with thea. • 

Tbe Sprtn~t1el~ Court ot Appeala followed the Buntaville 
Truat Coap&n1 csae 1D the caae or Conaolldated School D1atr1ct 
• · C1t1aena So•ina• Bank. 21 s. .(a;, 1 . c. '188, and the t"illa 
coae 1e cited with approval 1n the case or h1te, county TreA.urer, 
v . t ree lee, 49 s. • (2d ) 1Z2. 

Al ao. in the cnso of Boone Count.r v . C ntl87, Comm1aalon .. , 
51 ~. • (24) 56 1 . o . 6S, the upreme Court turther aa14a 

aA bank which h a g iven a bond that doea not 
eo~nl7 with the pr ov1a1ona ot Sect!on 12187 
n. s. 1Q23, r es ~dleae of tbe action taken 
b7 tbe oount.J- court wltb respect to it, 1a 
not • oount7 c1epoa1tar1 e1 th r 1n l aw or 1B 
tact . And upon the receipt or count7 tuDda 
b;r such a bank, un~er color ot being a count7 
deooaitary, a truat a a to t da ao 4epoa1te4 
ar1aea 1n ta10r ot the oo 7• tanlle 
Trust o.( v. ~oel, ~21 fo . 74g 1. c. 75'1J 
12 s. • 24) '161 .• 
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In the c ee ot State ex rel . Cr avene, t o 
dated CCQOO} 1atr1Ct ~0 . 2 • Thomp8CD, 22 3 . 
the court m~de the f oll owing at at ent h1ch is 
the q uoot1on bere involved: 

August 14, 1933. 

Use or Conaol1• 
• ( 24) 1 • c • 198 ' 
apnrop~1a te to 

"It 1a pl a1nt 1ff'e poait!on, ae reflected 
1n the fir st aa 1gnment or error. that the 
reeltal 1n t he aa14 1nute, •Bond ot D. w. 
'I'hompaon ao treasurer a proved . ne7 to be 
k 1n ar re r 1at Co.,• waa not autt1c1ent 
1n law t o deeign t a depoeit apy tor the 
~oneye ot tho diatr1ct an4 to authorize 
T paon to pl ce the ney there, becauae 
not 1n conform1t7 w1 th the prov1e1ona of 
aectiona 9582-9586, Rev. ~ t. 1 19, govern­
iDS oroeedure i .n r apoc t co nt7 r n &J 
and tba,, when the i"OWeP ot an inferior 
bodJ t o do thins depondo upon a condit ion 
pr c ed t pr aor1 d b s tat te, all the 
orld :u .. t talre notice of tha t l1m1tatS.on 

of 1 te po ~r tu1d uthor 1 t7, and 4etoF · ne 
t their own peril b other or not e con­

di tion haf been c ompli ed with and tbe 
uthor1t7 grantcdJ and that the act o~ the 

boar4 of educati on in direct i ng bJ atnute 
entrr onl7 that the t ·a o s•14 distr i ct 
be keot 1n tho r-· r iJ' • Truet Co any ot 
urant C1t7, without ttret • rtiains tor 
bida. nnd without requiring a bond or tbe 
depoa1to17 selected, a void and ot no 
effect. and not b inding on tho diatrictJ 
and that i t waa tho dutJ ot the trenaurer 
bctore depoa1t1ng tb tunda with the ~•r•• 
Truat Compan7 t o aee and Jmo that a a id 
dapoaitor¥ bad been proporl7 nnd 1 s •ll7 
selected and deaig1late4. and that a bonA! ot 
said t ruat eoapan7 bad b~en nr operl7 ap OYP.d 
an 1 tiled. and hia failure to do eo rendera 
hi and his auret1os 11 ble. " 

ro the abo•• case we t1nd that a public ot 1cer la an 
1naurer ot public tunda which ho b:a lawfUlly receiYed, unloaa 
t he ~og1alature baa provJdod otherw1ee; that the bank or trust 
company doea not beoome a count aepoa1tor7 .. rel1 bJ bo•ns 
dea16Dated aa aucb 1n an order ot the eount7 eourt. I t auat 
qual1fJ aa a depoa1tor7 b7 giving the aeeur1t7 proacr1be4 by 
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Sec•ion 1218'1 R. s. 192g , and where the atatutoJ-7 procedure 1n 
the aelectt on of the co mty 4epoa1toey baa DOt been followed, 
aa 1n 7our caae, b7 the stnaa or the boD! u4 the approyal b7 
the count7 cour,, the banka l.n q ueat1on are not the 1 sal 
de~oa1tor1ea ot 7our oouat7. 

It 1a, tberetore, t~ opinion of th1a ott1ce tbat a!ace 
the banks 1D Jour count7, ~~ent1oDed 1D 7our letter, baYe DOt 
sJ.vta t he depoa1tOP7 boncla aa requll'ed b7 atatute, the counQ' 
treaaurer depoa1t1ng one1• lD aa1d baaka, b elonging to u1cl 
oount7, doea eo at t 1a own peril, aDd 1ft the ••nt ot the f ailure 
ot aa14 banka and. t he loaa ot ootmt7 tunda tb.,..eb7 he and h1a 
auret1ea beoome liable on hie ott1o1al boD4. 

COVELL ft . 1ft 
Aea1atant AttOrDeJ•Oeneral 

AP OVED:._"!!'!"!!~rP"'l~ ... ~..---OY il01hffllfct 
Atto~7-Genera1. 
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