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Hon. L. D Rice
Prosecuting Attorney
Newton County
Neosho, Missouri

lear Mp, "ices

This Department is in rece!pt of your letter of iugust
4th, 1933, with reguest for opinion, which letter is as follows:

"¥r, John W, franks, County Tressurer of
Newton County, Missourl, has asked me to
obtain from you an opinion on certsain
matters relstive to hies office.

Attached hereto you will find Exhibit "A"
which is an order of the County Court of
Newton County, Misesouri accepting bids for
depositories for county funis, made on the
3rd dey of ¥Way, 1938. After ihn order
wae made and entered of record deposi
bonds were made by the Granby Niners

of Orenby, Missouri covering one-tenth of
the funde, and by the State Bank of iranby
of Uranby, Hiessouri, covering one-tenth.

The First National Bsnk of Neosho, iissouri,
wnich received four-tenths of the deposits,
and the Ba k of Neosho of Neosho, Missouri
which received four-tenths of the deposits
have falled to make depository bonds as
provided in this court order, and also as
provided by the statutes, The two banks in
Neosho give as their reason for not making
t-is bond that the members of their Board
of Tirectors will not sign the bond and
cannot afford to get a surety company's
covering these deposits,
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The New York Cesuslty Compeny with offices
in Ksnras City, Wissouri, made the bond for
dr, John ¥, Franks, County Treasurer. This
bonding company i8¢ now insisting that MNr,
Franks compel the County Court of Newton
County to require the two banks in Neosho

to furnish bond, The County Court refuses
to take any action in the matter for the
reason that they say they could not get a
depository in any part of southwest Missouri
that would agree to furnish bond, and for
that reason and for the resson that ¢
regard the two banks here as being absolutely
solvent they refuse to do anything in the
matter,

The County Treasurer wants an opinion as to
whether he or his surety would be liable if
he follows instructions of the County Court
and deposits the money in the two banks imn
Neosho as ordered, and the banks should fail
end the depoeits be lost,

Also, what steps can ve taken to require the
County Court to secure bonds from these two
depositoriee,

He has been advised that the surety compeny
is only lisble for his personal inz.srity.

and if he deposits the money in the banke
designated by the County Court, it relieves
hin end his surety from any liability for loss
by reason of the banks' fs ilure, The surety
company seems to take a different view of the
matter,"”

You do not state in your letter but we assume thst the
wounty court proceeded regulsrly under fections 12184, 12185 and
12186, R, 8. 1920, in regsrd to the sdvertising for bids for the
covnty fundes and the opening of the bids, and the court followed
the statutes in every particular up to the giv of the depos-
itory bond by the bank as provided by fection 12187,

We set out Sections 12187 and 12198, R, 8, 1929, for the
reason thet said sections are directly involved in your particular
question, that is, the liability of the county treasurer, or his
sureties, In the event no depository bond ies given by the bank
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and the treesurer follows the instructions of the county court
and deposits the money in the two banks Iin Neosho, and the
banks should fail and the deposits be lost,

Section 12187 R, &. 1929, provides sas followss

®BUND UF DEPUSITARY,==@ithin ten days

after the selection of depositaries, it
shall be the duty of each successful
bidder to execute a bond paysble to the
county, to be ap roved by the ”“‘:{.
court, and filed in the office of

elerk thereof, with not less than five
solvent sureties, who shall own unencum=
bered real estate in this state of ae
great velue as the amount of said bond,

or with & surety or trust compeny authore
ized by the lawe of this state to execute
bonds as surety; Provided, that the court
may eccept In of real estate as sec~
urity bonds of the United States or of the
state of ¥issouri, which said bonds shall
be deposited as the cowrt may direct; the
penalty of esch depositary's bond to de
not less than sueh proportion of the totel
snnual revenue of said county for the years
for which sueh bond is given as the sum of
the part or parts of the funds awarded to
such bidder selected respectively bears to
the whole number of sald parts the amount
of the bond to be fixed by the court, and
eaid bond shall be conditicned for the
faithful performance of all the duties

and obligations devolving by law upon said
depositary sn: for the payment upon presene
tation of all checks drawn upon said depos-
itary by the proper officers of said county
or any township whenever any funds shall

be in gaid deposit: ry, and that all interest
will be paid promptly, snd that all said
funds shall be faithfully kept and accounted
for according to law; and for a breach of
gaid bond the county or any school district
or townshi» of eaid eounty or any person
injured may maintain an action in the name
of the county, to the use of the complainant,”
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Section 12198 R, &, 1928, provider z2g follows:

"COUNTY TREASURER EXEMPT FROY LIABILITY,
TERN,==The county tressurer shall not be
regponeible for any loss of the eounty
funde through the negligence or fallure
of any depositery, but nothing in this
article shall relesse said treasurer
from any loss resulting from any official

:i;oonduct en hig pcr;i fron -
ility 3 n un
B osits mhn e 8@ t )

s ceoe t%d-ﬁggﬁg% or Tor any nige

appropriation of suc unds in any menney
by hl.o.

In the case of Glaze v, Shumsrd, 54 &, v, (2d4) 726 1. o.
728, it is smid:

"It 12 well settled that & publiec officer
i en insurer of publie funds which he

hae 13%1;; received, wnlese the legise
lature has provided otherwise."

Age was said by the Supreme Court in the case of City of
Fayette v. 311'.” 290 8, ¥, 1019 1, e, 1021:

"s #« # The geners)l rule, which is the rule
in thies stete, iz that one of the duties

of 2 public officer instrusted with publie
money is to keep such funds safely, snd
that duty must dbe performed at the peril

of such officer. Thus, in effect, he is

en insurer of public funds lawfully in his
posgession, Ffhelton v, “tate, 53 Imd, 331,
21 Mm. Fep. 1‘7’ Thomasen v, Oﬁmt,. 63 Neb,
7”. “ ‘O .. m. 37 L. a. ‘. m. l. 1.
therefore lisble for losses which occur even
without his feult, °Fhelton v, ftate, supra,
This standanrd of 1iability is bottomed om
public poliey. University City v. Sehall,
276 Mo, 667, 206 8, W, .

In the last case cited, our Supreme Court,
speaking through Blair, P, J,, aprlied this
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general rule to a ecity treapurer, into whose
hends the general finds of the city had

passed, finding that the mayor and aldermen

had directed the funds plsced to the credit

of the city treasurer in a certain trust com=
pany, which later failed, The treasurer died,
and the suig was Instituted ageinst the adminise
trator of his estate. The estate was held
1ieble under the gemoeral bond, notwithstanding
the fset that the fimds had been so deposited

in the trust company st the direction of the
board of aldermen,”

in the esese of Hraegg City “peeial Road Distriet v. Johnsom,
20 8, W, (2d4) 22 1. ¢, P4, 66 2, T, N. 1063, tre “esouri Supreme
Court in this leading case sald:

"fhe ruling in the "miversity City Cese was
made in recognition of the rule followed in
this Steote, and generally followed thet the
11ability of the treasurer of & public core
poration for ite funds coming into his hands
is absolute, State ex rel, v, Powell, 67 ¥o,
366; 29 Am, Ren, 518; ftate ex rel. v, ¥oore
74 Mo, 413; 41 im. fep. 3283 Countly of Heek-
lenburg v. Beales, 111 Va, 691, 69 =, E, 1032,
Le Fo A.’ (lo So) £86. The rule is one founde
ed nupon considerations of nublic poliey.”

In the care of ‘verton ‘pecial Reosd Distriet v, Bank of
Everton, 66 5, #, 335 1. ¢c. 336, the Supreme Court stated:

"In spelecting a eonty depository the steps
may be all regular up to the execution of a
bond by the depository and then if the bond
given does not substantislly comply with the
requirements of the statute, the depository
selected is not the legsl denocsitory,.”

In the cese of Huntsville Trust Company v. Noel, 12 S, W,
(2d4) 781 1, c. 764, the Supreme Court said:

"As heretofore stated, 21l ecounty funds are
required by law to be deposited in & county
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depository. The oificers of the county
charged with duties relating tc the deposit

of sueh funds for sale keeping are agents

of limited powers, and as sueh they have no
euthority to deposit these public moneye wigh
any other than s county depesitory. iuw a
bank or trust company does mot become a cowmiby
depository merely by Leling designated as such
in an order of the gounty court; it must
qualify as a depository giving the security
prescribed by section 9 « If, therefore,
the trust company had not so gqualified om Jume
87, 1927, the denosit of the county funds with
1t was wnlasful; and 1t, in receiving sueh
funde under éolor of being a county depository,
wrongfully obtained possession of them. The
county moneys so obtained thereupon became,

in the hands of the trust company, & trust fund
by operatlian of lew, These funde entered into,
became comzingled with, and to that exteamt
sugumented, the trust company's assets as a
whole, Guch assets may therefore be iupressed
with the trust to the extent of the funde so
wrongfully obtained and commingled with them."

The Springfield Court of Appesls followed the Huntsville
Trust Company csre in the case of Congolidated School I'istriect
ve Citizens Savings Bank, 21 &, W,.(3) 1, ¢. 788, and the ZJuntsville
case ie cited with approval in the case of White, County Treasurer,
ve Oreenlee, 49 S, ¥, (24) 138,

Also, in the case of Boone Coun ve Cantley, Commissioner,
51 8, W, (24) 68 1, c¢c. 58, the Supreme Court further said:

") bank which has given a bond that doe=a not
comply with the provisions of Cection 12187
e Se 1929, regerdless of the astion taken
by the county court with respect to 1t, 1is
not a county depositary either in law or in
fect. And upon the receipt of county fumds
by such a bank, under cclor of being a county
depositary, a trust as to funds so deposited
arises in fewr of the « lHuntsville
Trust Co., V. 1!001. 381 vo. 749 1, ¢, 757;
12 s, W. (2d) 751,
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In the csce of State ex rel. Cravene, to Use of Consolie
dated fghool  istriet Yo, 2 v. Thompson, 22 8, ¥, (!d) 1. ce 19.’
the court made the following statement which iz sporopriate to
the question here involved:

"It ie plaintiff's position, as reflected

in the first assignment of error, that the
recital in the said minute, 'Bond of D. W,
Thompson as tressurer approved., Money to be
kept in Farmers Trust Co.,' was not sufficient
in law to designete a depository for the
moneys of the district and to authorize
Thompson to place the money there, because
not in conformity with the provisions of
sections 95BE-8586, fev. St. 119, governe
ing procedure in respect to county fundss
and that, when the power of an inferior
body to do » thing deponds upon & condition
precedent prescribed by statute, all the
world must take notice of that iinitatlon
of its power and suthority, and detseraine
&t their own peril whether or not the con-
dition hers been complied with and the
authority granted; and that the act of the
board of educatiom in directing by minute
entry only that the funds of said distriet
be kept in the Fermere' Trust Company of
Grant City, without first edvertising for
bids, and without requiring a bond of the
depository selscted, was volid and of no
effect, and not binding on the district;

and thet 1t was the duty of the treasurer
before depositing the funds with the Parmers'
Trust Company to see and know that said
depository had been properly snd legally
selected and designated, and thet a bond of
gsaid trust company had been properly aprroved
end flled, and his failure to do so renders
his and his suretiez liable,”

From the above cases we find that a public officer is an
insurer of public funds which he hae lawfully received, unless
the “egislature has provided otherwice; thet the bank or trust
company does not become a county depository merely by being
designated as such in sn order of the county court, It must
qualify as a depository by glving the security prescribed by
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Section 12187 R, 8, 19829, and where the statutory procedure in
the selection of the county depository has not been followed,
ee in your case, by the giving of the bond and the approval by
the county court, the banks in gquestion are not the legal
depositories of your county.

It 1s, therefore, the opinion of this Office that since
the banks in your county, mentioned in your letter, have not
given the depository bends as required statute, the cownty
treasurer depositing moneys in said banks, bolongsn? to eaid
ecounty, does 8o at iz own peril,and in the event of the failure
of said banks and the loss of county funds thereby he snd his
sureties become liable on his offiecial bond,

Very truly yours,

COVELL R, HEWITT
Assistant Attorney-General

APPROVED:
“TOY MeRITTRICK
Attorney-ieneral,

CFRHIEG




