SCHOOL DISTRICTS: ; Dir.ctors of school district cannot
ve compelled to draw warrants where
funds are not available, but such

.‘t__ fact is not decisive as to distriet's

5 liability for debt,

.-—“\ Y Ay
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June 12, 1933. L"Fl L E D

Mr. Nat B. Rieger, /
Prosecuting Attorney,
Kirksville, Missouri.

Dear Sir:

He are acknowledging receipt of your letter of '‘ay
29, 1933, in which ymu inguire as follows:

"I respectfully request official opinion upon the
following state of facts: The Novinger Consolidated
district contracted with ites teachers for a definite
ealary for esch teacher with the expectation of re-
celving enough funds from taxatlon and state ald to
meet the amount contracted for. But the amount of
delinquent taxes and the greatly reduced am-unt of
etate 214 made it iwrocsible for them to pay the
teachers in full. Does the icasurl law reouire the
school board to issue warrants on tae money provided
far in the above statanent or hns the board the power
to withhold warrants”? Cen the full state guarantee
be ocongidered as money providaed for?

Thanking you for this favor and ever assuring yom of
my cooperation,I am,*

It is the opinion of this Department tiat the directors
of the district camnot 1legally be compelled to issue a warrant
under the facts stated in your letter, when, at that time, they
knew tuere are not any funds available to pay the warrant,

In Jacquemin & Shenker v, Andrews, 40 ¥. A, 507, a
suit wae brought by a teacher acainst the directors individually
for issuing a warrant when tiere were no funde in the treasury
to pay the warrant, and the directors knew such faect. The
court at nage 510 saya:

*We take it, that, while the board of directors were,

by the impliecrtion of the statute, nrohibited from draw-
ing 8aid warrant on the tressury, unless tiere was

money on hand of th=t fund, ocut of which it could be
paid, stil) this prohibition met not be construed so

as to preclude the directors from anticipating this
fund, if the amount of their warrant could au%eequantly
be pald out of any money coming into the eounty trecsury
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for that achool year, from either or all of the three
gsources from whiech that fund, by law, is derieved.”

Although that suit wes against the directors individually,
end not arainst the district, the court sbove indicated that the
statute pronibited the drawing of warrants when they knew there
were no funds in tihe tressury, The court, however, relieved the
directors from individual 11iability on the theory that they had
a right to anticipate that the revemue provided for would be
sufficient to pay the warrants,

35 Qye., 980, provides as follows:

Section 4., "A school-district warrant, order, or certi-
ficate of indebtedness ies merely a mode of reaching
money in the treasury of the school-district, to be
disbursed under authority of law; and is ordinarily
issued for the payment of general school debts =nd
expenses, and under some statutes may be issued for
money borrowed to meet such exvenses, Such a wsrrant,
order, or certificate, is neither a bill, note, check,
nor contract, nor a liquidated and settled account, nor
a satisfaction of the indebtedness for which it is given,
and, standing alone, it creates no liability against
the school district or township."

Under the above rule laid down in Cye., it is apparent
that the legal indebtednese ie not created a2;ainst the district
by the mere issue of the warrant, In Tate v. 8chool District
No. 11, 23 8. ¥, (24), 1013, it is held that the pecuniary lia-
bility of the diestrict is created from month to month as the
services of thie teachers are prerformed. The warrant is a mere
order uron the treasurer which by mandamus he may be compelled
to obey, if there are such funds on hand, but we do not believe
that the board could be compelled to draw warrants in favor of the
teachiers when there is no money in the teacher's fund with which
to pay the warrants.

However, the faet that the board might not be cownelled
under such circumstances, to issue a warrant, should not be con-
strued to mean that the teachers might not obtain a judgment
against the distriot for the debt created by reason of the
execution of the contract and the performance of services by them,

In Rudy v. School District, 30 M. A. 113, a suit was
brought by a school teacher againet a school district for the
balance of salary due under the contract. The school was closed
by reason of the fact that the levy made for school purposes was
not sufficient to comnlete the term of school The court, at
page 119, says:
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"In supoort of tiie defenge thie defendant invokes the
provision of section twelve, article ten, of tia coneti-
tution of the state, This, so far ns material, reads
as follows: 'Wo county, city, town, township, school
district, or other political eorporation cr subdivision
of the state, shall be sllowed to become indedbted in any
manner or for any ‘urrose to an amount exceeding in

any year the inecome and revenue provided for such year,
without the sseent of two-thirds of the vo%ers thereof
voting at an election to be held for that purpose.'

But the defence here set up fails to show that the
revenue "provided for" for the school year in auestion
wsg not sufficient to pay all the teachers; it nervely
ghows that trhere was 2 failure to nay into the school
distriet treasury enough for th=t rurrose., If this is
a sound view, then the ripghts of the teacher, under his
contract with the district, may be displaced by the
negligenee or fraud of the tax collector, If the
collector negligently fails to ecllect the school taxes
wiich are levied, or collecte thiem and fails to turn
them over, tie directors for t:is reason may, even upon
the brief noflce of five davs, cancel the contract with
the teacher, We are of opinion that this is not the
law., Undoubtedly the econstitutional rrovision above
quoted 1s self-eaforecing. (Citations omitted)., But,
in order to nake it appear that the contraet with tle
teacher was ultra vires on the nart of the directors, it
rmuet ap-ear that not encugh revenue was "provided"
longer to coutinue the school and not merely that not
enough w2e collected rnd turned over to the treasurer
or tie scliool board.,"

The rule seems to be that the teacher mav recover under
his contraet for services nerforued, nlessg the gntract be ultra
vires, z2nd to make tlie contract nltra vires :nder the aforesaid
constitutional oprovision, it must apear that enough revenue wae
not "provided for." If sufficient revenue wes provided for but
not collected, as in the Rudy ease above, such fact does not
make the contract uwltra vires, =and the teacher may resort to a
suit agzinst the dietrict. We have discussed this muestion be-
cause 1t sceme involved in the inquiry whieh you made.

According to your inguiry it apvears that sufficient
revenue was vrovided for by the directors of the district, =2nd
it ie ocur opinion that the portion coming from state ald, =2s
well as other sources, may be eonsidered in arriving ae to the
amount "provided for.,"

It 1a, therefore, the opinion of thias Department that
the teaciiers may not compel the board to issue them warrants,
The fact, however, that they may nnt compel the issue of warrante




My. et B, Rieger, -l June 123, 1233.

does not nean that they uay unt recover under their ¢ ntract
for servicee verfzred in a rrover "rocegdinge ecrinet the
district, In otier words, vietier or not thev may anve the
right to demsnd the iscusnce of a warrant, which we do rnat
velieve they ce2n do, nnder the faets stoted in ywur letter,
yet, such fact is wuot relevent jin detormini-g wi ether or n-t
the s21d teachiers may obtain a judgnent sgzinet the Adistriet
for the debt ereated, The debt exists regardleag of wietlier the
warrant ie igsued or not, the warrant being only a met! od used
in discharging the debt.

‘e have discusead tha zuestion of ultimete Tighility
of tie distriet for the reason that it seaus to he t.e ultimste
question involved in vour inguiry.

Very twildy yurs,

Aszietont Atforney fMeneral.

AFIROVED:

Attornev Genersl.
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