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ey 29th, 13ZZ\,

Hon. James &. Hooney,

é{asecuting Attorney,
ay County,

Liberty, Missouri.
Dear Birs

We have your recuest of May 1%th, 1337 for an o iaion upon
the fol owing state cof facts submitted to ysu by the recorder of
deeds of your county:

" I feel that I am Imposing on you by bothering
you with so meny cuestions, but 1 have one more ques-
tion that I would appreciate hsving ycur opinion on,
end I will be very thankful to you if youw wil! also got
an npinion from the office of Attorney Gamerzl in regard
to this matter,

It has been the custom in Clay Coumty, for meny
years, to have applicants for - marriage license sign
an spplication, or an affidavi‘, in regard to their ad-
dresses, ageas, etce

I az contempleting @oing avay with the sy tem of
huaving the applicants sign this affidavit, sz I under=
stand this old procedure is merely for the convenience
of the officer issuing the license, and that = marriage
license 1s not considered a public record until gt is
returned to the officer who issued it.

Novw my ides 1z this, - et the informstion from
the applicant and pl:uce 1t dircctly on the marris;e
license I zm issuing, and save the timec and formality
of bothering with the application for merriz:e, Of courseg,
you understand, I will kee, a2 rocord of the names and
addresses, to be used in checking up on the unreturned ones,
80 thet I may be able to comply with the Statutesz of
Missouri in such cases.

It is my understanding that the officer issulng a
marriage license has no authority to zdminister z2n oath
to sn applicant, and even though he did, the ap licant
would not be committing perjury if he swore falselye
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It appears to nme to simmer down to this, -
shen does the issuing of & marrlace l'cense become
& public record? If it is comsidereu a public rceocrd
from the time it is iszued, them I sup ose the
system we have in force st this time is the proper
way, but if 1t 18 not a putrlic rscord until it 1is
used aad r turned for reecord, then I think the
applicetion blanks & ¢ unnecessary.

I 11l certainly szpsreciate having an o inion
in regard to this matter, as I thought perhaps I
had better be sure befo e I made the changa.”

Under Sectlon 2979 H, 8§, 15£9, 1t 18 made the duty of the recorder
of deeds to krep all marriege licenses issued in 2 well=bound book
kept for that purpose., Ve call your attemtion to Seetion 2275,

e So 1922 which provides two separate forms,one to be used in
suthorizing the marriage, and the other to be used by the person
officlating at the marriage, Each of these constitutes = separate
document b itself. A marriace license becomes a public r=cord ss
soon 8¢ it 1s issued. In State ex rel. v. Moore, 3¢ Mo, App. 471,
lece 474, the Court s-id, '

. #hile ncne of the statutory orovisions to
which we have czlled atiention In express terms
reguire that the wmarria;e liecense shall be ree
co.ded af the time 1t 1s issued, still, is not
this requirrment zs clearly imoplied as 1f it had
been expreossed? May not this duty be failrly de-
duced from the genersl scope of these provisions?
1t will b gbsarved that the statute requires the
recorder to record sll marriage license: in a
well-bound book kept for that purpose, and this
1s the only record of such licenses he 1s authorized
to mekee HNo memorial of such liceanses is anywh-re
recuired to be made and recorded. If he i3 not
recuired to record such licenses when issued, how
can he tzll from any record in his office thst
any one or morc of them have not been returned?
1f he has not recorded them when issued by hi-,
how is he to certify to the grand jury, as is
his duty under said scetion 4719, z 1li:t of such
of them as have not been returned to hicm by the
person solemnizing the marricge under them within
ninety day: after the issue the.ecf? From vhat
record authorized by law does he make ocul and
certify this 1ist? Is it to be made out from a
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private memorsndum or list kept b him, or

f on memory? A construction lending counten:znce
to this would be intalerable, Suppose the re-
corder dle, resizgn or his term of of"ilce expire,
while one or more licenses issmed by him have

not been returned by the person solesmn ' ging the
marrisge within the ninety days recuired by the
staztute, bhow can his successor certify the list
required by ssid section 47137 Ic what record

or memorial of his office can he hnve access to
ascertsin what licenscs have not been timely ire=-
turned? Juppose some perzon who has solcemnlized

& mar.iaze under a license has not made r turn
the eon to the r. ecorder, as equired by the statutes,
is indicted by the zrasnd Jjury under secetlion 4¥183
for his faiiure to return such license, how is
the ttate at the trial on the iudictment to ese
tablish 1t=  rim: facie case? Th 1license itself
wou'ld bt the best evidence but that would be in
the posscssion of the defendznt; and the record
of such llcense wouid be the next best evidesce,
but since there would be no such record the brate's
case would probidbly f£:11 at that point.

I'he manifezt purpose of the mer:izie-license
statute was to make such licems: returns the eto
snd certificutes of marriage, public re ords so as
to give notice to 21l the world of the occurresace
to which they severally relste. Iheir contonts
the eby becure matters of publlie «nowledge bocause
t'e law 1 qulres tham to be kept, suthorizes them
to be used, and sceures to zll percons gc es: to
then, th-t cwowledge of them mey pe publice It
would therefore seem that s constructicn of the
marrisze license sts ute that me ulres the reoeorde
ing of =11 licensoz when 1scued wovld sbviate and
clear away the difficultics which prescnt theme
selves under the contrzry constructiom for which
reszpondent continds. After 2 rather full examinae
tion of the entlre msr lage-license statute im al’
its length and breadth, we have becn unnble to
escape the conviction that the Legislature 1nt-nded
that the licenses asuthoriged by 1t sh uld bes placed
on record by the rocorder issuing them shan 1ssued, =
and in accordance vwith that conviction we must so
rulee This construeticn, it se-ms to us, will best
subserve the purpose of the statute,®
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It will be noted that under Sectiocn 2357 K. 8, 1223, that the
Legislature itself has trested the marriage license snd the return
thereon as two separzte snd distinet documents. This intent has
been written into Section 2984 L. v, 1393 by recul:inz the se:son
vho solemniges the marriage to keep = record of such »<furh.

It 1is therefore the opinlon of ¢ 1s office that marrisge licenscs
#nen isuued, must be properly recorded, and thon and thore beeome g
public record.

Yours very truly,

FEARKLIN Eo nEAGAN
Agsistent . ttorney-Gone 21
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Lttorney-General




