
lmPOTISM:--Whils appointments prohibited by Section 13 of Article XIV 
~re 1llegal, members of the board voting for related teach­
er until they resign or have been removed, may funct~on 
as'directors and their actions bind the district; board 
may not date contract back so as to reward teacher for 

v 
services performed under illegal contract voted by rela­
ted directore. 
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October 17, 1933. \~~ 
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Mr. lat B. Rieger, 
Prosecuting Attorney, 
KirkaYille, Wi ssouri. 

Dear Sir: 

We are acknowledging receipt of your l e tter in wh ich you 
inquire as follows: 

•tour opinion on the abo.e subjec' issued under date 
of August 23, 1933, waa by the County Superintendent 
of SChools sent to each school board member in t he 
County and under it a question has &r18en wh ich the 
member• of t be board inaist be certified to you. 

1ft a six membe:r boaJ>d early after it wu organised 
a teacher was el eo~ed that waa :rel. a ted within the 
pzohibi ted degree to three me~bers ot the board. 
Thereafter the board proceeded to elect other teaob­
el"a . After the receipt of yo:uz opinion the three 
offending directors res1gne4 s.n4 new aembera we:re 
ap")()inted and the board :reo:rga.'"l iled. By the time 
the new board was o .. ganised t he aehool had been 
oonduote4 one mon-. 

!he new board, 1Jl Ylew of your holding that the mem... 
bera of a sohool board are personally liable for 
money• improperly paid to school teaehera, are re­
fusing to pay the teaohe%a elected after the election 
of the related teaCher, on t he ground that if t he 
board membe~a YOting for t heir relat1Ye did t hereby 
forfeit their Gffice that t hereafter there was not 
a aufficient boud to eleot teaohe~• and t hat after 
the illegal election of a related teacher t he rema1D-
1ng aota of t he offending directors .. ~e Yo1d. 

!he new board haYe re-elected the teacher t hat was 
related to the board mel:'bera. She has taught one 
month. The board desire to pay her to~ the serTicee 
rendered and to date baek her contr-act but do not 
want to beoome nerson&lly liable t herefor. Would 
t he new board be eo priY11eged1• 

You state t hat there were aix members on your board &nd t hat 
thl'ee of t hem were related within the prohlbi ted degree to & teaoho 
wh1eth was elected. 'fbeae related me!!beH of the board afterwards 



reaigned and tbe Peaainiag three director• appointed new -~• 
to take their placea. Betore t heir reaisnat1on they participated 
1n the election or other teacher. The related teacher waa a1'ter­
wal'da re-elected by the noD-related board. You 1Jlqu1re t'lrat. 
wbether the electi on , by tlw ong1Jlal board, of the UJ'U"8l&te4 

\ teacher ~e t heir election ill~ gal, and aecond., 1b.ether t he 
related teacher who wae .re-el&ctecl by the lllll'elated board one 
aont h later, can be paid tor t he aervlcea ren4ered while abe 
aened UDder the ccmtnct -.de by the related directors. 

Section 13 of Article XIV ot the Conati~tion ot Miaaourl 
prov1dea ae t ollowaa 

"Any public o1'f 1cer or emplO}'e ot thia State or ot 
any poll t lcal at~.bdi v1eion t~l'eot' who shal.l, b7 Ylrtue 
ot eafd ott1ce or eaplopaeDt, ha"Ye the r1 ght to n-
or appoint ..,- peracra to r ender aen1ce t o the State 
or to an7 poll tical. aubdivia10D tlwreot, and who ehal.1 
name or appoi nt to auch a errtce ar17 rela ti Ye wi th!n the 
fou rth de~e, either by eollU.DgU1n1t7 or atflni~,ahal.l. 
thereb7 forfeit h1a or her ott1ce or emplo~at.• 

UDder tM abov e proY1a1on ot the Conatitutlon, a director 
who votee tor the election ot a relative w1 t hin the f'ourth degree, 
e ither b7 co .. •ngu1n1ey or dt1D.1ty, ahal.l to~e1t hia ot'tice. 
Under that aec t 101l ot the Coaat1 tutiOD, when the d!J"ector haa 
coanitted the proh1blte<l act, he ia ~ject to be removed in • 
proper legal proceed!Jage brought tor t hat purpoee. He ie entitle« 
to h1a day in collrt and a hearing l»etore a eourt ot coJipetent 
juriadietioa a8 to whethe.r or not he baa, aa a •tter or tact,. 
committ ed acta which would cauae h iJI to forfeit hla ottice. At 
auch hearing he a1ght llhow t hat tbe teacher tor 11haa he vote4 ... 
not r elated within the prohibited degree. Ill other warda, he baa 
the ri e-)lt t o hold of tlee UD.t11 he baa been cODvlcted of Yiolat1os 
Seet1on l~ or Article XIV. The •re tac' that he mi· t haTe 
eon:nltted an act which would be cause tor tbe forfeiture ~ hi• 
otfice doe• not .. aa tbat the co-.ittiag ot the act in 1t8&U 
autc.aticall7 removea hill troa the board. It ia -.l~a a qllea­
tion ot tact aa to whether or not auch act baa been c011Ditte4 
and such accuaed director ia entitled to a hear1Dg on euch que a­
t ian. E"Ten thollg)a the db-ector a1ght haYe Toted tor a relate4 
teacher, he 1a at1ll a .e11i»er ot that board untU auch t ille aa he 
reaigna or 18 r emoved there1'roa. 

(1). Ill &JWWer to your fi.rat inqutr,., therefore, i t 1e our 
opini on that even t hough three ot the Jaellbera or the original 'bcMml 
were r elated to a teao.ber 11bieh they elected• eueh aeti oo em their 
part made thea liable tor forfeiture or ott1oe, but tbat the act 
1D 1taelt d icl not aut~tieally reJICJYe thea eo aa to .aJte their 
aubaequent acta Ulegal. We are or the opln1oo t hat eTell though 
they had voted preYioualy f or the related teacher, tt. t when the7 
arterwarcl• voted tor tbe e.leotlon ot' non•related teacher~~. that 
thoae non•related ~eachera were l egally elected and are entitled to 
be paid t or t he aervicea which they perform. At the time ot tbe 
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election of these no~related teachers, the three member s of the 
boal"d: had not :resigned and had not been r-emo-..ed. Their acti ons, 
therefore, as members of the board would bind the district on 
t heir contTacts with the teachers. 

( 2). In answer- to your second inquiry, we are of the 
op inion that the contract o'f the related te·acber, which •as entere4 
into by t he original board, •aa •old becguse t hree members of the 
original board were related 'te> the teachet'. !he contract being 
Yo1d, she would not ba entitled to be paid for her services during 
such period of time, as abe taught under t he original contract. 
J.fter the resignation of the tbt'ee related membe'l'a trom t he 'board ., 
t hree ne-w members were appointed which completed t he organization 
of t he boal'd:. . !'hie second boe.Jd was legally conetituted and t he-y 
entered into a new oontraot with the teacher who wa8 related to 
the t hree members of the original bo&74. This contract became 
legal and enforceable from t he date of 1 ts execution. You would 
haYe no authority to date t h1e contract b~ck to eoyer the m~nthe' 
senice wb1ob she perfo.rmed W.lder t he illegal oont!'aat. If suoll 
could be done, then the e:!fect would be t bat so fAr ... as s he ia 
concerned, the ttrst contract was not illegal and"!ftf'oroeable. 
I~ the new board did date the preeent cont~~ot ~adt, auoh acti on 
on t heir part would breathe aew life into the ol4 contract tor 
all 1.ntents and purpoaes, and one of t he evils sought to be 
corrected oy this Ull!ldmen~ woUld n<»t be eliminated. We ~e of 
the opinion, therefore, t hat tbe new board has no right to date 
back t he new contract t o cover toe period of t1ate ctuting wh1eb 
the teacher taugh' under the illegal contrao•. 

Very t ru1 y yours, 

Assistant Attorney General. 

J.PPROVED : 

At t orney General. 

FWB : S 


